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PROCEZEDTING S
8:35 a.m.

CHAIRPERSON YOUNG: Good morning,
everybody. I'm Jeff Young, Chair of the Central
Coast Regional Water Quality Control Board. Today
is December 14th, and we're here on the proposed
cease and desist orders against individual
dischargers in the Los Osos/Baywood prohibition
zone.

To my left is John Richards, who is
acting as our Board Counsel. And to my right is
Michael Thomas, who is our Acting Executive
Officer.

Ms. Hewitt, would you like to take roll.

MS. HEWITT: Thank you. Monica Hunter.
Absent.

CHATIRPERSON YOUNG: Absent.

MS. HEWITT: Les Bowker.

CHATIRPERSON YOUNG: Absent.

MS. HEWITT: Absent. Daniel Press.

BOARD MEMBER PRESS: Present.

MS. HEWITT: Russell Jeffries.

BOARD MEMBER JEFFRIES: Present.

MS. HEWITT: Jeffrey Young.

CHAIRPERSON YOUNG: Present.
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MS. HEWITT: Gary Shallcross.

BOARD MEMBER SHALLCROSS: Here.

MS. HEWITT: John Hayashi.

BOARD MEMBER HAYASHT: Here.

CHAIRPERSON YOUNG: Okay, thank you.

One thing I wanted to do was at some point maybe
take roll of the proposed -- the recipients of the
individual cease and desist orders to know who is
here and who isn't, other than those that have
agreed to a proposed settlement. And do we have a
list?

Okay, folks, if you're here would you
please let me know. Chris Allebe. Okay. Matt
and Elaine Barnard. Okay, doesn't look like it.
Larry and Kathleen Bishop.

MR. BISHOP: Here.

CHATIRPERSON YOUNG: Okay, both here.
Robert Borthwick. Okay. Pardon me?

UNIDENTIFIED SPEAKER: We submitted
evidence together. I don't know i1if that means
anything.

CHATIRPERSON YOUNG: Okay. And then I do
have a number of people that did not want their
names disclosed publicly, and so I'm just going to

read their numbers.
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Number 1002. Okay. Louis and Lucienne
Colin. ©Not here. Bill and Maryella Dannenbring.
Okay. Number 1029. Okay. Douglas and Paula
Dishen. Evelyn and Steven Moberg -- Evelyn Frame
and Steven Moberg. Okay. Number 1034. She's
here. Jane and Edwin Ingan, I-n-g-a-n. Okay.

Michael Javine, J-a-v-i-n-e. Dennis and
Sally Joller. Richard Kane. Kenneth and Kathryn
Kirtley, K-i-r-t-l-e-y. Number 1023. Number
1040. Sam and Patsy Mangum. Alan and Jacqueline
Martyn. General and Mary Mason. Dustan
Mattingly. Laurie McCombs. Mary Menne. And T
see here that there's a Gloria Galetka that's also
assisting her.

Marina and Clement Michel, M-i-c-h-e-1.
Julie and Lawrence Kleiger, K-l-e-i-g-e-r. They
asked to be able to testify tomorrow, and that's
going to be okay with us. So they're not here
today. John and Phyllis Mortara. Mr. Moylan and
Mrs. DeWitt-Moylan. Bruce and Antoinette Payne.

MR. PAYNE: Here.

CHAIRPERSON YOUNG: Okay. Number 1001.
Marsha Robinson. Tim Rochte. Kathryn and Ernest
Rossi. Jim and Jennifer Salio. Bevra and Marvin

Salzberg. Richard and Lois Sargent. Randall and
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Carol Schuldt, S-c-h-u-1l-d-t. Okay. Well, I
don't know, number 1024, he's here. Okay.
Lazelle Speegle.

MR. SPEEGLE: Here.

CHAIRPERSON YOUNG: Okay, thank you.
Shane and Annemarie Stoneman. Katherine and Barry
--— let's see, Barry Carney and Katherine Thomas, I
believe.

MS. THOMAS: Here.

CHATIRPERSON YOUNG: Okay. All right.
Number 1049. Gary and Carolyn Weyel, Weyel,
W-e-y-e-1. Michael -- Sue Felt and Michael
Wilhelm. Charles and Norma Wilkerson. Okay.

You should know that there are
approximately 21 people that have agreed to
settle, and so I did not anticipate that they
would necessarily be here. And they, of course,
are mixed up in this group. I read all 45 names.

Okay, I've got two speaker cards so far.
Ms. Calhoun, you can speak at the public comment
period, the public forum period at 1:00 on any
item not on the agenda. Okay. And you'll have
three minutes at that point in time. And if you
wanted to speak about anything regarding what

we're doing today, then that would be with the
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interested persons comments, which are going to be
item number 3.

MS. CALHOUN: I think that's what I
wrote on -—-—

CHATIRPERSON YOUNG: It says proposed
settlement, so you want to speak —--

MS. CALHOUN: Number 3 --

CHATIRPERSON YOUNG: You did. You did.
One minute for -- okay.

Okay. That's right, items not on the
agenda are three minutes. Interested persons will
have one minute.

UNIDENTIFIED SPEAKER: As long as they
understand.

CHATIRPERSON YOUNG: Yeah. Okay. The
prosecution team includes Reed Sato, who I have
not really met yet. Good morning, Mr. Sato.

MR. SATO: Good morning.

CHATIRPERSON YOUNG: Director of the
State Water Board Enforcement Unit. Harvey
Packard, with the beard, the red beard, Division
Chief for the Central Coast Water Board. And Matt
Thompson, Water Resource Engineer for the Central
Coast Water Board to the left of Mr. Sato. And

Sorrel Marks. You know what? Should be there.
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The order of events will be as follows
today? Consideration of a settlement agreement;
consideration of preliminary procedural matters;
nonevidentiary comments by governmental agencies
and interested persons. And for those of you that
wish to speak on what's going on today, you'll
have one minute to do so; and please, fill out a
speaker card. And that will be the time slot,
that's item number 3.

Designated parties should not submit
speaker cards for the public forum unless they
want to speak on something not on the agenda, as
they will be called to speak in alphabetical order
during their individual proceedings.

Representatives of governmental agencies

and interested persons should submit speaker

cards.

We'll then have presentation of evidence
by prosecution team. Cross-examination of
prosecution team by designated parties. Lunch

break. Is that going to start at 1:00 or —--
scheduled for 1:00, okay. Lunch will start at
1:00. Then we will be back here by 2:00.

And that's when we would attempt to have

our public forum, right about 2:00.
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Number six, presentation of evidence by
Los Osos CSD. And if you haven't done so, please
put your cellphones on vibrate or silent. Cross-—
examination of the Los Osos CSD by designated
parties.

Number eight, individual proceedings.
Number nine, closing arguments. And ten, Board
deliberation and decision.

The hearing today will end at 4:15. And
begin tomorrow morning at 8:30. Board Members and
staff counsel may ask questions to clarify
testimony of a witness at anytime.

I will now administer the oath. If you
intend to speak or provide testimony on any of
these matters, please stand, raise your right
hand, and repeat:

Whereupon,

ALL PROSPECTIVE WITNESSES
were called as witnesses herein, and were
thereupon duly sworn.

CHAIRPERSON YOUNG: Thank you, you may
be seated.

The hearing notices notified the parties
that they must submit any written comments, a list

of witnesses and any exhibits to the Assistant
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Executive Officer by November 15, 2006. The Water
Board received copies of all materials submitted
by the deadline. Anything that we received after
that date is not going to be part of the record.
Although there were a number of emails that did
come in to Mr. Thomas and that I did review,
myself, although I read them, they're not part of
the record.

As you know in our notice we have made a
requirement that if anybody is going to speak on
behalf of anybody else, and that individual is not
an attorney licensed to practice law, that they
have to submit a notarized authorization form to
do so.

If someone is here, I mean a designated
party, a CDO recipient, and has not filled out a
form, they can come to the podium and let us know
that so-and-so i1is going to be making comments on
their behalf or representing them. That is fine
to do in lieu of filling out a form.

We do have a authorization, blank
authorizations, i1if anybody wants to appoint
someone to speak on their behalf, and then wants
to leave the proceedings, they can do that if they

fill this out and tell us that so-and-so is going
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to be speaking on their behalf.

So, if anyone needs any forms, please
let us know and we can have them for you. Does
anybody want to come forward and tell us who is
going to be representing them? Okay.

Yes, sir. And your name?

MR. DUGGAN: My name is Dave Duggan.
Just yesterday I received authorization through a
notarized form here to represent Cinthea Coleman.
And I just received it yesterday after business
hours. I'd 1like to have it submitted.

CHATIRPERSON YOUNG: Why don't you show
it to Mr. Sato so he can take a look at it, and
then Mr. Murphy.

(Pause.)

CHAIRPERSON YOUNG: Okay, and please
show Mr. Murphy. Please show Mr. Murphy.

(Pause.)

CHATIRPERSON YOUNG: I take it our court

reporter that is here is going to mark that as an

exhibit.

Okay. I would like to take a look at
it, myself, if I could. Do you have a copy?
Okay.

(Pause.)
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CHATIRPERSON YOUNG: (inaudible) Ms.
McPherson?

MS. McPHERSON: Yes.

CHATIRPERSON YOUNG: Are you representing
anybody today?

MS. McPHERSON: Yes, I am. Laurie
McCombs.

CHAIRPERSON YOUNG: Okay, you have the
form?

MS. McPHERSON: Yes, I do.

CHATIRPERSON YOUNG: Okay.

MS. McPHERSON: And —--

CHATIRPERSON YOUNG: Why don't you show
it to Mr. Sato first, and be sure Mr. Murphy takes
a look at it.

(Pause.)

CHAIRPERSON YOUNG: And, Ms. McPherson,
how many people will you be speaking on behalf of?

MS. McPHERSON: At this point I have two
documents, one from Timothy Rochte and one from
Laurie McCombs. I anticipate that I'll be
speaking for Laurie McCombs and leave it up to Tim
Rochte if he gets here and wants to represent
himself.

There is another person, Charles
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Wilkerson, who could not attend; and he has a
letter he wanted me to deliver to you. But he was
not going to present testimony today. But he
didn't want to give up his right to a hearing.
There was some confusion on whether people asked
for a continuance and couldn't come, if that meant
that they could not give up their right to a
hearing or any appeals. So we would want to get
that clarified, too.

CHATIRPERSON YOUNG: I will address that.
Why don't you show that letter to Mr. Sato and
then make sure Mr. Murphy takes a look at that.

(Pause - verifying paperwork.)

CHAIRPERSON YOUNG: Folks, in response
to the letter from the Wilkersons, looks like Mrs.
Williams, Williamson, is that the first name?
Anybody that has submitted written comments whose
made an appearance as far as the Board is
concerned, if they're not here they're not going
to waive any of their rights to appeal or
participate in an appeal.

Ms. McPherson, we don't have one for Mr.
Rochte. Is —-

MS. McPHERSON: No, I explained that

that was —-
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CHAIRPERSON YOUNG: That he may show up.
MS. McPHERSON: Yes.
CHAIRPERSON YOUNG: And if he doesn't --
MS. McPHERSON: He does intend to --

CHAIRPERSON YOUNG: Fine. Okay.

Understood. Mr. Payne.
MR. PAYNE: Yes. On 11/7 we had that
hearing of how to proceed with the prosecution.
You made sort of a reference to the fact that I
didn't have a CDO. And I've been receiving the
material in my name and my wife's name, Mr. and
Mrs. Bruce Payne.

But I do have a limited power of
attorney from Mrs. Payne if it's necessary.

CHATIRPERSON YOUNG: It's not necessary.

You know, if the property's owned by a married

couple either one can come and present a case. It

does not require both
MR. PAYNE:

have to turn that in,
CHATRPERSON

to, as long as you're
MR. PAYNE:

CHAIRPERSON

come and appear and testify.
Okay, thank you. I won't
then.

YOUNG : No, you don't have
going to be here.

Thank you.

YOUNG: Okay, I just wanted

to make some brief comments, folks, about due
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process and what this type of proceeding reqgquires
as far as the Board is concerned.

I have received a tremendous number of
emails and correspondence going back really to the
beginning of these proceedings, with people making
claims that their due process rights were being
violated, they were going to be forced out of
their homes, et cetera, et cetera.

I want you to know that there is no
language in the proposed cease and desist orders
that speak at all to anybody being forced out of
their homes whatsoever. The proposed cease and
desist orders speak of a mandatory pumping
requirement of septic tanks; and then, too, a
series of timelines that need to be satisfied in
order for proposed or potential penalties to be
assessed.

And let me make one thing very clear.
The staff cannot impose any cease and desist order
penalties without there being another hearing.
Nothing happens automatically or by default. If,
for some reason, the prosecution team feels that
cease and desist order penalties should be
assessed, they have to notice a hearing and

something like this would start all over again for

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
that purpose.

As far as due process is concerned,
unfortunately a lot of people have a misconception
of what is really required of due process in this
situation. Due process requires two things:
notice and an opportunity to be heard.

And the notices have been given out a
long time ago in these proposed proceedings. The
requirements in the notice have been really clear
as to what was going to happen. They have changed
slightly in terms of there being initially a, I
think a bi-monthly pumping scheme of septic tanks,
and a slightly different time schedule order.

That has changed through time to be, in my
opinion, less onerous in terms of the pumping.

And the time schedule order portion has
been modified because of the legislation that Mr.
Blakeslee had authored. But the basic components
of what the charges are, if you want to call them
that, have not changed from their inception.

It's our opinion that the notice
requirement has been duly satisfied. The next
component was really an opportunity to be heard.
And what is required of an opportunity to be

heard? You can read a lot of cases on this; you
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can read treatises. And it's a standard that is
somewhat flexible and depends on the type of
property interest that is at stake. And what
could be deprived by government action.

In this situation there is no property
interest that is being impacted. Some of you may
feel very strongly that it looks 1like there's a
property being impacted, but it's my opinion that
it is not. ©Nobody has a right to discharge from a
septic system in violation of a law. And that's
what we have in this situation. The basin plan is
a law, a regulatory law. And the prosecution team
has alleged it is being violated. And there is no
property right attached to that.

Cease and desist order hearings have
their own statutory requirements for due process,
if you want to call it that. They do require a
hearing to be conducted. That is what we are
doing. We have made a hearing available to those
that want to participate orally and provide
testimony. We have also accepted and requested
written comments that we will consider in lieu of
anyone's oral testimony.

We feel we have complied with what is

required under due process. People have been
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given an opportunity to appear if they want. They
have been given an opportunity to provide written
comments, and those we have accepted.

Any other comments? Okay.

In at attempt to focus everybody today I
want to make sure that you hear this, and that is
to clarify what are the issues before the Board.

One, are persons who own or occupy each
property —-- these are the persons named in each
proposed cease and desist order -- discharging or
threatening to discharge in violation of the Los
Osos/Baywood Park prohibition in the basin plan?
That's an issue. That's in dispute. That will be
decided by this Board.

The second set of facts in dispute or
contention and before the Board is: are the
requirements of the proposed cease and desist
orders the appropriate remedy for violations of
the prohibition. Specific circumstances of each
discharge are relevant only to the remedy that the
Board may adopt if the Board finds that violations
are taking place or are threatened to take place.

Some of you feel, and it's obvious from
my review of all of your written testimony, and I

have read most of them at least two or three
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times, and I'm speaking about both the CSD and the
individual homeowners, most of you have injected a
lot of other issues into what you want us to
consider.

When you're given your time to speak I
am going to let you have your 15 minutes to say
and do whatever you want. But, try to not waste
your time on things that I have laid out as not
being important for the Board to consider in
determining what to do today.

I think that's it. We are ready to go.
And the first item on our agenda would then be the
proposed settlement agreement. And, Mr. Sato,
I'll let you tell us what this is all about.

MR. SATO: Thank you very much. Mr .
Chairman, Members of the Board, and members of the
hearing team, good morning. My name is Reed Sato;
I am the Director of the Office of Enforcement for
the State Water Resources Control Board. And I
hope some day to be able to come down here to talk
to you about some of the really interesting things
that our Office of Enforcement is doing, and to
talk about some of the initiatives that we've got
going on that will be of direct benefit and of

interest to those of you here in Region 3.
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However, today I am appearing merely as
an attorney advising the prosecution team in this
matter. And I want to talk to you specifically
about the efforts that we have made to try and
include a settlement alternative for those of the
community who are faced the proposed cease and
desist orders.

Now, I Jjust want to say that, you know,
people look at me as the head of the Office of
Enforcement, think that I always want to bring a
heavy hammer on people. And that's absolutely not
true. I believe in settlement; I believe in the
philosophy of trying to work out settlements
whenever you can with people who face enforcement
actions.

I settled the first major Superfund case
in the State of California. I've done the first
multi-million-dollar hazardous waste case in the
State of California. The three largest penalty
cases in the United States for underground storage
tank violations. All of those judgments were
obtained as a result of the settlement process.
And that's what I believe in.

Now, of course, in this situation there

are some difficulties poised for settlement. We
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have 45 disparate parties who have different
interests, different ideas about what they want to
see accomplished. And we also are dealing with a
cease and desist order process, as opposed to a
penalty situation or something else. So the
parameters and the kinds of things that can be
negotiated are somewhat more constrained. But
still, I don't think that serves as a barrier for
wanting to try to go forward and see if we can
accomplish some kind of resolution, some kind of
settlement.

If you don't mind I'd like to just go
through a little bit about the history of the
settlement negotiations to explain where we
started and how we got to where we are.

You know, 1t goes without saying that in
order to have a settlement, you have to have
settlement discussions. In order to have
settlement discussions you have to have two
willing parties to start talking about this.

As far as I know, and, of course, I come
to this procedure very late in the game, but as
far as I know there was no inguiries on the part
of the CDO recipients to talk about settlement

until about October of 2006.
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And I was approached by a couple of the
CDO recipients after a deposition that took place
of Mr. Briggs. And they said, look, Reed, you
know, is there any way that we can try to put off
the CDO-type proceedings; is there some other
method that the prosecution team might consider
for achieving the same result, but without seeing
the harsh results of what they considered the
result of CDOs.

And, you know, like I said, I'm
interested in settlement. I went back, talked to
the prosecution team. And within a couple of
days, I think, we put together a draft settlement
proposal; and we provided it to those interested
CDO recipients.

And over the next few weeks we exchanged
various drafts. We understood that these people
that we were dealing with on the CDO side were
consulting and sharing it with other people. We
didn't know exactly who, but we were getting their
input as to the kinds of issues that they wanted
to see.

And we crafted, you know, it was a back-
and-forth; it was a good negotiation. I think we

learned a lot about the perspectives that these
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people were faced, or what they had about the
process that they were being faced.

And about October 25th we had put
together a document that was, I think, well enough
along that I came down to Los Osos; met with
members of the community. We went over what was
the draft settlement alternative at that time line
by line. I didn't try to talk anybody into it. I
just kind of went through it; explained what each
of these sentences, what each of the paragraphs
that we proposed meant. 2And I think we had a good
discussion.

They pointed out some ambiguities in
what I presented to them. I left that meeting,
fixed them, sent them back. And very shortly
thereafter we got some interest on the part of
several of the persons at that meeting, saying,
yes, this type of settlement approach would be
acceptable to them. They wanted to sign up. They
asked us if they signed up could we take them off
the hearing process for the CDO hearings. We said
absolutely; that would make the right sense until
we got approval from this Board as to whether or
not the kind of settlement agreement that we had

crafted was acceptable to this Board.
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Now, shortly thereafter -- so, we
started on this process, and I'll say we came up
with something that I called our original
settlement option. And that was very much
parallel in terms of substantive terms along what
the prosecution team had presented as our proposed
cease and desist order.

After that, we were contacted by another
group of CDO recipients -- I shouldn't say another
group, but a group of CDO recipients had decided
to retain counsel. And through that counsel they
were expressing to us certain changes they would
like to see in the settlement process.

And, in fact, as you may know, they
submitted a fully signed settlement agreement to
me. And I think they submitted it as evidence --
a number of them submitted it as evidence as part
of their submissions.

Of course, because we hadn't negotiated

and met with these folks, we didn't accept their

settlement agreement. But we did, in fact, start
conversations with their counsel. And they were
good conversations. I mean they were raising

issues to us about their perception that the way

that we had structured the original settlement
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agreement and the proposed CDOs was -- it looked
to them like we were trying to force them into an
unrealistic time schedule for having a sewage
treatment facility built for their community.

Also, they thought that perhaps -- they
were interpreting our proposals, settlement and
CDO proposal, as one that was trying to force them
into a Tri-W project. And that was simply not our
intent. And so we tried to think long and hard
about whether there was a different approach that
we could take to alleviate those types of
concerns.

And I'm happy to say that we did come up
with a different type of approach. I shouldn't
say different approach, I mean I think we
clarified what our original intent was in our
original settlement option. We came up with what
something I would call a revised settlement
option. And that is the document that we've
served to the Board, and made it available to all
of the proposed CDO recipients. And that is what
I believe many of the CDO recipients who indicated
an interest in settlement, that is the document
that they found acceptable to them to enter into.

I'm going to say that, you know, we were
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not successful in getting all of the CDO
recipients that we were negotiating with to sign
up to our revised settlement option. And I think
it's unfortunate and I'm sorry that happened.

But what seemed to happen is that we had
a breakdown on a couple of issues that we, the
prosecution team, thought were very key. One was
in terms of our approach was that if the community
sewer system was going forward under the AB-2701
process, things would be fine. But if there was -
- if that process didn't go forward, there should
be some clear kind of consequences with things

that would happen if that process wasn't on track.

There was a disagreement between us and
the 11 negotiating folks about what that meant.
And whether there would be a discharge cessation
date within the time period that we, the
prosecution team, felt was acceptable.

Another issue that came up was that
there was a gquestion about how the document would
be enforced. There was, the prosecution team, as
you'll see in our settlement proposal, wanted to
enforce under 13304 -- wanted an alternative that

we didn't think was appropriate.
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And there were other things, too.
Because sometimes, as you know, as negotiations go
along, at the end of the day things start getting
Christmas—-treed. And, you know, little things
started getting added that I felt were pulling us
farther apart rather than closer. And so we were
ultimately unsuccessful with that group. Although
I noticed that a couple of people that were
formerly in the group have now joined and accepted
the revised settlement option.

So, that is the history of our -- a
brief history of our negotiations.

At this point we can put up the revised
settlement agreement and go through it. Or, since
you folks have already seen it, if you would
simply want to proceed and ask me questions about
any particular provisions, we can do it that way.

CHAIRPERSON YOUNG: Why don't you put it
up so we can make sure we have the right document
in front of us. And then maybe just lead us
through the requirement components of it. And
we'll see if the Board has any questions about
that.

(Pause.)

MR. SATO: Are people in the audience
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able to see that?

CHATIRPERSON YOUNG: Towards the
beginning.

MR. SATO: Oh, okay. I'm sorry.

Members of the audience, apparently there are some
hard copies of the revised settlement option in
the back.

CHATIRPERSON YOUNG: Mr. Sato, is it
dated October 30th?

MR. SATO: That is the original
settlement option. The revised should say
December 11lth or something like that. December
7th, sorry.

(Pause.)

CHATIRPERSON YOUNG: I think we have all
read these because they've been posted. But what
I had asked staff to do is to prepare binders --

MR. SATO: Oh, okay.

CHAIRPERSON YOUNG: —-— so that the Board
Members wouldn't have to go through and do their
own compilation of exhibits and comments and
things of that nature. So, looks like that did
not get included in what we have.

We have the October 30th one, not the

December one.
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MR. SATO: Sorry.
CHAIRPERSON YOUNG: It was emailed to
us, vyeah.
BOARD MEMBER PRESS: We've read --
CHAIRPERSON YOUNG: Yeah, we've read it.
BOARD MEMBER PRESS: We've read the new
one.

CHAIRPERSON YOUNG: Right. You have

MR. SATO: You may find that it may be
attached to a letter dated December 6th from Mr.
Packard to the designated parties.

BOARD MEMBER JEFFRIES: Yeah, I have it.

CHAIRPERSON YOUNG: Why don't you go
ahead.

MR. SATO: All right, okay.

CHATIRPERSON YOUNG: Okay. You've got it
up on the screen and we'll fill in while we get
copies.

MR. SATO: Well, basically, I mean, I'm
not going to go line-by-line because -- let me
just pick on the high points. And if people want
to stop me and ask me about a particular
paragraph, please do so.

Section A is basically the recitals.
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Number 5 basically says nothing in this agreement
shall be deemed an admission of liability on the
part of the discharger.

I should go back, I mean we've
identified the dischargers; we're going to
identify the site. We state that the site has no
wastewater disposal facility other than the septic
system. We talk about how we recommended
enforcement actions in the form of cease and
desist orders, and that this settlement agreement
is really an alternative to what those cease and
desist orders would call for.

Moving on to page 2, the parties are
acknowledging that there is an AB-2701 process in
the works. And that we believe that if the AB-
2701 process 1is successful in creating a
wastewater -- a community wastewater treatment and
collection system that is available to the site,
and the site hooks up to it, that that will, in
fact, satisfy the site's obligations with regard
to the basin plan prohibition.

Number 7 is the Board -- that that
complies with CEQA. And number 8 is the part that
says that this language has been approved by this

Board.
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In terms of cessation of discharge, that
is A on page 2, so we've got two different
scenarios here. One is the County is going
forward on the AB-2701 process. And so in our
discussions with the County, and like I said, I
had discussions, the prosecution team's collective
discussions with the County, we understand that
the milestone date, January 1, 2008, is realistic
with regard to whether the County will approve a
benefits assessment for the project that they are
thinking about under 2701.

And so, you know, as long as they keep
going forward, in going through this project, and
they construct it and complete it according to a
schedule approved by the Regional Board, then the
settlers can continue to use their septic systems
until after the septic system -- excuse me, after
the sewage treatment system is available to the
site. Then they would hook up, or then they would
have to come up with an alternative for dealing
with their discharge at that time.

So there is no specific time schedule
there for an individual to stop using their septic
system, because it's kind of dependent on the

schedule that is going on with the County in the
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development of the AB-2701 process.

In terms of the -- and then in terms of
what happens if, in fact, a person when they have
the site available to be hooked up to the
available sewage collection system, i1f they don't
hook up to it, then there are various things that
they have to do to address that situation.

BOARD MEMBER PRESS: Mr. Sato, could I
interrupt you here?

MR. SATO: Absolutely.

BOARD MEMBER PRESS: Under 1A, I want to
just be clear what you're saying here. The
discharger shall cease all unpermitted discharges
no later than 60 days after the availability of a
community wastewater collection system.

So, the scenario could be that the --
there's a chicken-and-egg here, issue that I want
to resolve. The facility gets built and hookups
start happening. But there are 4000 homes to hook
up . So if a party that settled is far down on the
list it might not happen in 60 days.

MR. SATO: Well, it seems —-- you have to
only be 60 days after the availability -- 60 days
after the availability of the community collection

and treatment system for connection to the site.
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BOARD MEMBER PRESS: Okay, so that takes
care of the how far down the line problem.

MR. SATO: Right. We anticipated
that —--

BOARD MEMBER PRESS: You are. Okay.

MR. SATO: -—- you know, there might be a
different time schedule for different people
within the community.

BOARD MEMBER PRESS: Okay, great. Okay.
And the second question I had, I wasn't entirely
clear understanding what you were saying about the
indeterminacy of the date for the treatment
facility. That is to say you have milestones.

You have a January 1, 2008 milestone. Is there
any relationship between part Al and part A27?

In other words, if a treatment facility
is not completed by January 1, 2011, although it
is under progress, it's in progress, what's the --
how do I interpret the language here?

MR. SATO: Okay. I didn't get to A2
yet, but --

BOARD MEMBER PRESS: Okay, so maybe I'm
jumping the gun. But it seemed like that was a
separate issue, so —--

MR. SATO: It is. I mean the idea is
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that as long as the AB-2701 process is moving
forward, regardless of when it's actually and
ultimately completed, that people who have signed
up to this agreement still get to use their septic
system until that 60-day deadline that's
identified.

Now, in the situation of where there is
no AB-2701 process going forward, that's what A2
is designed to address.

BOARD MEMBER PRESS: Okay, but the only
milestone appears to be the benefits assessment on
January 1, 2008. I don't see other milestones --

MR. SATO: I'm going to get to that.

BOARD MEMBER PRESS: -—- between now and
some other date.

MR. SATO: Right. Well, because we
don't know what those milestones are going to be
at this point in time. The milestones that we did
identify was January 1, 2008. And so we know that
that's the soonest that we can be certain that a
project under AB-2701 is not going to go forward.

So, let's say we pass January 1, 2008,
and the project is going along. But somewhere
along the line it stops, you know, for whatever

reason. And we put that in this document. If
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there's a material cessation of the Ab-2701
process, as determined by this Board. It's not
going to be the staff's determination, but the
Board's determination. Then that the suddenly
dischargers would also then be required to cease
discharge within a set time period.

CHATIRPERSON YOUNG: Mr. Sato, do you
have any indication as to when the County is going
to have this assessment vote or election?

MR. SATO: The information that we
received from our conversations with the County
was that the approval of the benefits assessment
that we contemplate here will take place in
December of 2007. So that's why we picked January
1, 2008.

So, I talked about A2 and A3. Does that
kind of -- conceptually already. Do you want me
to go through those again?

CHATIRPERSON YOUNG: Sure.

MR. SATO: Okay. So, in this situation,
so with A2 we're talking about what happens if the
benefits assessment is not approved by the County
by January 1, 2008. We said that, okay, that
means then if it's not going forward then there's

no project on the horizon. And there's really no
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communitywide effort to try to address the basin
plan discharge prohibition.

So we would then want the settling
parties to then figure out a way to cease their
discharge by January 1, 2011. And I can tell you
that we originally had January 1, 2010. But we
had been told that the January 1, 2010 has a lot
of baggage associated with it. That it's somehow
associated with the completion of the Tri-W site,
and so therefore we thought in order to decouple
our settlement proposal with any issues related to
the construction of the Tri-W project, we'd put in
January 1, 2011.

And then item number 3 is basically what
I talked about in terms of the material cessation.
That's we get past the January 1, 2008 hump. If,
down the road, something else happens that causes
the project to stop, then there's also a
requirement that they cease discharges, you know,
just comply with the basin plan prohibition.

BOARD MEMBER PRESS: Could you speak to
the sentence that says the dischargers shall cease
all discharges from the septic system by the later
of January 1, 2011 or two years following written

notice by the executive officer of the material
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cessation.

I assume that the later of 2011 or two
years would be a determination that the Board
would make and then would instruct the executive
officer. Is that right?

I mean, because —-- is that a decision
that the executive officer would make, whether
it's 2011 or 20132 Or --

MR. SATO: ©No. Here's how I envision it
to work. I mean, the reason why it says later is
let's say we get past the January 1, 2008 hump.
And we get to the middle of 2008. And also then
we find out that there's been a material cessation
of this project.

If we didn't have the later of, then it
would just require people to stop using their
systems two years after that determination of
material cessation. That two-year period might
occur before January 1, 2011. To us it didn't
make any sense to have that earlier period when
we'd already given them 2011 in the prior
paragraphs. So that is the explanation.

CHATIRPERSON YOUNG: And so that I'm
clear on something, and maybe this has already

been discussed. But, let's say that the first
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assessment vote fails. Can there be a second
assessment vote that takes place in, you know, six
months or a year after that first one? And then
what would happen?

MR. SATO: Well, I assume that, you
know, we're hoping that the first assessment will
obviously be successful. And the County would be
in a position to approve this project by January
1, 2008.

Let's say they don't. I mean nothing
according to this agreement, pursuant to this
settlement agreement, or to this language,
requires anybody to do anything at this point. I
mean the reguirement to cease their discharges is
down the road, it's January 1, 2011.

There could be a number of things that
happen in the interim that would cause the project
to be back on track. And we have a provision in
C, number 6, that talks about how the compliance
dates can be extended by the executive officer
provided there's reasonable progress in
implementing a wastewater collection treatment
system for the community.

So, the way we envisioned it is that

this would give -- we want to create a pretty, you
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know, good target date for this process. There is
some flexibility given to the executive officer to
modify this order if things don't work out as we
anticipate that they should work out.

CHATIRPERSON YOUNG: Okay.

MR. SATO: I basically talked about the
section provisions of item A, you know. It's
important to note that in number A4, noting the
agreement authorizes discharges from the septic
system at anytime, whether before or after, you
know, January 1, 2011.

Now, we have certain interim compliance
requirements. This 1s the requirement that there
be kind of an interim inspection -- pumping,
inspection and repair regime imposed upon the
settling parties. It would be something to do
now, or have done within the last three years.

And then every three years on a going-forward
basis until they are able to cease their
discharge.

And that is basically the substance of
our -- that's the substantive part of our
agreement.

In terms of the other provisions, here

we're talking about that if they submit reports it
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has to be done, people have to submit an oath as
to the submissions that they're making. We allow
for dischargers to agree cooperatively in terms of
satisfying requirements of the agreement. That we
consider it's kind of boilerplate stuff.

We want them to inform subsequent owners
and occupants of this agreement; and provide them
with a copy. We want to be notified if there's a
change in ownership of the property within --
following the close of escrow or transfer of
record. And we want to know about new occupants
of the property.

And the, of course, we have item number
6, which is the ability of the executive officer
to extend the dates. And also the requirement
that the executive officer extend certain dates,
if, in fact, there are time schedule order issued
to either the CSD or the County related to the
construction of the community wastewater treatment
system that is contemplated.

Any questions about that part?

CHATIRPERSON YOUNG: Not vyet. Okay, the
reporting requirements, once they do their
inspection and pumping. I had some concern that a

kind of a standardized form be used. And that it
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be something that is in use, you know, in other
jurisdictions.

I know that Santa Barbara County has one
that is mandatory to use. And I think that Mr.
Thomas had compiled something and submitted that
to the prosecution team and the designated parties
that had email access. Have you had a chance to
take a look at that?

MR. SATO: I think Mr. Thompson has.

I'm not going to address that; it was --

CHAIRPERSON YOUNG: We could maybe put
that up on the projector.

(Pause.)

CHAIRPERSON YOUNG: Mr. Thomas, can you
maybe tell us how this -- you put this together
and what information you relied upon?

MR. THOMAS: I looked at the forms used
by the County of Santa Barbara and the County of
San Luis Obispo. As you mentioned, the County of
Santa Barbara's form is mandatory. The County of
San Luis Obispo's form is not.

They're very similar. I think the
County of San Luis Obispo form is based on the
County of Santa Barbara's form.

So this is very similar to the County of
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Santa Barbara's form. It is different in that all
the information must be filled out. We say that
in the beginning. And that we mentioned what a
qualified inspector is. And that's someone with a
C42 sanitation system contractors license.

All the other information that is listed
there is the same as you would see on the Santa
Barbara County form. And most of it is on the San
Luis Obispo County form.

CHATIRPERSON YOUNG: Okay. I don't know
how the Board feels about this, but it has been my
thought that there should be a standardized form
that is used in Los Osos as we go forward with
this process. And that this be that form.

That was not part of the settlement
discussions that Mr. Sato had with these
designated parties. So if the Board feels that
this is something that should be included, that
would be a change to it.

So, I'd like to hear from the Board how
they feel about this form or anything else about
the settlement agreement. Dr. Press.

BOARD MEMBER PRESS: Mr. Chairman, do
you want to hear about the form or about the

settlement agreement?
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CHATIRPERSON YOUNG: Well, let's hear
about the form.

BOARD MEMBER PRESS: Oh, I think my
colleagues have -- Mr. Hayashi and Mr. Jeffries
have --

BOARD MEMBER HAYASHT: I'm assuming
we're going to put this for the whole County, as
opposed -- you made a notation only to move
forward with Los Osos --

CHATIRPERSON YOUNG: Los Osos. The
County is -- we're not proposing that for the
whole County.

BOARD MEMBER HAYASHT: Okay.

CHATIRPERSON YOUNG: Okay?

BOARD MEMBER HAYASHT: Why are we not
having the same --

CHAIRPERSON YOUNG: Well, Los 0Osos has
its own set of challenges that the rest of the
County doesn't.

BOARD MEMBER HAYASHT: The other
question I have is if we're going to require a C42
license, okay, so if you have Mr. Jeffries' septic
tank service, and he, as a general contractor, has
a C42 license, and he sends his employee out that

could be Mr. Z. Is he qualified to do the
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C42 license?

MR. THOMAS: Using this form, if this
form were made a part of the settlement, the
person doing the inspection onsite would have to
have that license.

BOARD MEMBER HAYASHT: And that's not
unreasonable, I don't believe, is 1t?

CHATIRPERSON YOUNG: Okay. All right.
Mr. Jeffries.

BOARD MEMBER JEFFRIES: Well, my

comments on this, I think standardization is very

important. And to have everybody have the same
document instead of having several different
documents submitted to the staff.

My concern in reading the provisions,

it's kind of, to me, reading the provisions is

42

kind of loose. And I don't know, in my experience

you always hear that I don't know, I wasn't
explained to, it wasn't clear to me. All these
different scenarios.

And I don't know if we can put
everything in there to clarify what these

particular individuals would have to do.

My other concern is that I really don't
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read into what the consequences if they don't fill
it out and don't provide it, or don't make the
repairs that are needed to bring their septic tank
up to standards. There i1s some reference in this,
but it --

MR. SATO: There's an enforcement
provision that we haven't gotten to yet because we
haven't gone through the complete agreement yet.
So maybe --

BOARD MEMBER JEFFRIES: Okay.

MR. SATO: -- we might wait to make the
comments about the entire agreement.

BOARD MEMBER JEFFRIES: But I think -- I
agree, the standardization of the form would be
extremely important. And then is it going to be
up to the staff to monitor each one of those and
make sure the forms come in on time? And how, you
know, are we going to have to run after these
individuals to make sure they get their forms in?
There's a lot of cumbersome difficulties I can
see.

Of course, we're not talking about a
whole lot of people at this particular time. But
it could be expanded as we continue hearing the

individual CDOs.
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Maybe 1if I pull it up a little Dbit
closer. And please excuse me, I'm fighting a cold
and my voice may disappear on me, SO. Those are
some of my concerns, Mr. Sato.

CHAIRPERSON YOUNG: My apology, Mr.
Sato, I thought you had finished with your
discussion of the settlement agreement. Otherwise
I wouldn't have launched into the report --

MR. SATO: Well, there's a couple key
points still to be covered, but --

CHATIRPERSON YOUNG: Go ahead.

MR. SATO: We can just talk about the
reporting program now, as you did raise it.

CHATIRPERSON YOUNG: Okay, but let's
finish up.

MR. THOMPSON: Yeah, this is Matt
Thompson of the prosecution team. I think we're
comfortable with the form. But there are several
people who have already pumped out their septic
tanks in an attempt to demonstrate cooperation.
And so I think we would have to deal with the fact
that they already believe that they've satisfied
the interim compliance regquirement, even though
the settlement agreement has not been approved, or

the CDOs have not been approved. So we have to
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deal with that issue.

As far as Mr. Jeffries' concern about
will it be up to staff to track these things, yes,
it will be. But that is what we do. We track
reporting of that type of thing. So, we're up to
the task.

BOARD MEMBER PRESS: Mr. Chair.

CHATIRPERSON YOUNG: Yes.

BOARD MEMBER PRESS: Could I just ask,
does the settlement have to go back to the parties
in order to incorporate this form? And, if so,
I'm not really sure why that would be the case.
After all, it's a reporting requirement. Isn't
that something that the staff works with each
party to determine what the reporting or what
form, I mean isn't that something up to the
discretion of staff?

MR. THOMPSON: Well, yeah, the
settlement agreement will go back to the
settlement dischargers; and I would just
anticipate this would be like an attachment to the
settlement agreement. And we would expect them to
use this form.

BOARD MEMBER PRESS: Actually what I

meant was that would we then have to hear again,
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have another hearing in order to approve the
settlement because dischargers would have to have
a chance to look at the form and then come back,
or can we move ahead with --

MR. SATO: My impression is that this is
the hearing for you folks to tell us what type of
form of settlement you are comfortable with. We
don't have anybody who's actually signed a
settlement agreement with us. And so this is for
you folks to give us input as to what you consider
to be an acceptable alternative to a CDO.

BOARD MEMBER PRESS: All right, thank
you.

MR. RICHARDS: That's correct. The
process would be if the Board approves the
settlement and indicates that it is their desire
that the form be incorporated into the agreement
and order that has been proposed here. Then it
would be up to the prosecution team and the
settling parties to stipulate to that change, and
then actually execute the agreements. But no
further proceedings before the Board would be
necessary for that purpose.

BOARD MEMBER PRESS: Thank you.

BOARD MEMBER SHALLCROSS: Mr. Chair.
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CHATIRPERSON YOUNG: Yes.
BOARD MEMBER SHALLCROSS: I understand
that obviously folks haven't signed the agreement

yet, but you do have commitments at this point,

right?
MR. SATO: That's correct.
BOARD MEMBER SHALLCROSS: Okay, thanks.
CHAIRPERSON YOUNG: Okay. Continue.
MR. SATO: So continuing on. I mean we
have a section dealing with modifications. The

agreement obviously can only be modified with the
agreement of the parties and approval by the
executive officer, or as provided for by law.
Moving on to the next clause, we have
what I called the most favored status clause,
which means that people who settle now with the
prosecution team, 1f we reach future settlements
or further settlements in the future, and they had
materially different terms that somebody thinks
would be of benefit to them, we don't think that
the early settlers should be at a disadvantage.
They ought to be able to have the ability to opt
into those types of changes, you know, assuming
that those changes are acceptable to the Board.

People who have settled now ought to be able to
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opt in for that. And so that is why that is
there.

CHATIRPERSON YOUNG: Well, then what if
the reverse happens? Something comes up and you
decide that there should be a more stringent
provision put in, what --

MR. SATO: The good thing about early
settlement is that you get the benefits of early
settlement, but you shouldn't get the detriments
of early settlement.

With regard to a number of remedies for
failure to comply. This was an issue that we had
with some people. I mean we intend to make this
order enforceable as a 13304 order issued by the
executive officer.

And we wanted to point out, however,
that -- and we wanted to spell out clearly for
people that there are penalties for violation of
the terms of this agreement. So, as you say, Mr.
Jeffries, that people don't say, well, we didn't
know that there would be some bad consequence if
we chose not to comply with this agreement.

What we did want to point out though,
however, is that we are not recommending that

there be any kind of required minimum penalty that
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might otherwise apply. And that's the assurance
that we provided for in this document.

And that the parties, of course, are not
waiving any rights or defenses they may have with
regard to any action to enforce the terms of this
agreement.

The second clause of that remedies for
failure to comply is that we will treat these
settling parties as cooperative dischargers, to
the extent that we have to take any further
enforcement actions down the road to deal with
them. We think that they get a plus point for
their cooperation with regard to this agreement.
And that would be a consideration in the future.

And then there's a boilerplate about how
if you don't enforce it, it doesn't mean that we
waive 1it.

And then we're down to the very end
terms which is, you know, the termination of the
agreement. The agreement terminates when the
discharger connects to a community sewer treatment
system or they are no longer associated with the
property. And that's basically it.

CHATIRPERSON YOUNG: Okay. Mr. Thomas.

MR. THOMAS: On page 7, under remedies
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for failure to comply, second paragraph, the last
sentence says, no negotiated resolution of any
enforcement action is required or guaranteed by
this provision. I didn't understand that.

MR. SATO: Well, what it says is that in
that paragraph we're talking about if we have a
disagreement down the road, in that we think that
they are having in violation of the consent
agreement, that we will negotiate first. We
aren't going to go straight into an enforcement
action; we will have a meet-and-confer to talk
about whatever issue that is in the future.

And that's all we're guaranteeing is
that we're going to have a meeting, we're going to
talk in good faith. By having those meetings and
by talking in good faith it doesn't necessarily
guarantee that there will be a resolution as a
result of those good faith negotiations.

MR. THOMAS: Okay, thank you.

CHATIRPERSON YOUNG: Okay. I think what
I would like to do i1s see if there's any of the
settling parties that would 1like to just speak to
this issue briefly.

BOARD MEMBER JEFFRIES: Mr. Chair,

before you go to that --
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CHATIRPERSON YOUNG: Yes.

BOARD MEMBER JEFFRIES: -—- can I ask Mr.
Sato one more --

CHATIRPERSON YOUNG: Of course.

BOARD MEMBER JEFFRIES: And it's dealing
with a person that sells his property, he or she
sells their property during this settlement
agreement process. And they neglect, not
purposely, but in the excitement of selling their
home or their property they neglect to notify us.
And the new resident is not aware of the issue.

I didn't -- at least I didn't clearly
read how do we handle that issue.

MR. SATO: Well, you have enforcement
discretion to penalize somebody for that neglect.
The person who sells the property who fails to
notify. That would be something that the Board
can decide whether or not that's something they
want to pursue.

In terms of the new party, I mean the
new party, 1f they are buying, you know, don't
have any knowledge of this particular process,
then that's a different type of issue. And I
don't know that we can solve that in this

particular agreement.
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However, at this point in time I don't
know how anybody could buy property in Los Osos
without now being told that there is this problem.

BOARD MEMBER JEFFRIES: Stranger things
have happened.

MR. SATO: I suppose. But, no, we can't
address somebody who's not part of this agreement
at this point in time, I don't believe.

BOARD MEMBER JEFFRIES: Well, the point
I wanted you to bring out was that the seller
still has the obligation. And just because they
sell the property and left the area, that doesn't
relieve them the responsibility of possible
penalties for not revealing that information.

MR. SATO: That's correct.

BOARD MEMBER JEFFRIES: Thank you.

CHATIRPERSON YOUNG: Okay. I see Mr.
Shipe's hand. Are there any other settling
parties that would like to address the Board on
the proposed settlement agreement before the Board
starts to discuss it? Okay. Let's have Mr. --
him first. Okay.

MR. BISHOP: Mr. Young, Board, as a
contractor -—-

CHAIRPERSON YOUNG: And your name, sir?
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MR. BISHOP: Larry Bishop.

CHATIRPERSON YOUNG: Okay.

MR. BISHOP: I'm speaking on the form
for reporting. That you require a C42 license I
believe it was there. As a contractor, under
state law, I'm responsible for anybody that works
under my license.

And if you're requiring the person that
has the license to go out there and do the work,
you may only have one person in the business that
holds that license. So, you're asking just that
one person in each pumping company to go and do
all the inspections. However, under California
law, he's still responsible for his employee to do
the inspection and do it correctly.

CHAIRPERSON YOUNG: So he's required to
train that person?

MR. BISHOP: He's required to make sure
that that person fulfills the reguirements the
same as 1f he is doing the requirement.

So your form could just say that it has
to be authorized by or signed by a C42 license,
rather than inspected by somebody that has a C42.

CHATIRPERSON YOUNG: Okay. All right,

thank you. Mr. Shipe.
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MR. SHIPE: Yes, thank you. Rob Shipe,
1024. Regarding the form, the County of San Luis
Obispo has a form. Myself and several of the
other dischargers have already pumped, as Mr. Sato
said, in an effort to show we are compliant.

And I request that you continue to use

this form. It's already made; they're available
readily. The pumpers in our area are familiar
with 1it. It comes with multiple parts, so

different parts can be filed with different
people. And it's already ready to go.

Your staff is already dealing with the
County of San Luis Obispo and Barry Tolle in
designing this form, and for making sure this form
meets your standards. And so I think that should
probably be the form to follow. So that's just my
input on that.

BOARD MEMBER PRESS: Could we see that
form?

MR. SHIPE: Here you go. Okay.

BOARD MEMBER JEFFRIES: The question
would be what is the difference between that one
and the one that we're proposing?

MR. SHIPE: From some of the things -- T

haven't got a chance to look at the other one, it
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seems like there's questions like number of
bedrooms and things like that. Things are larger
detail; a whole page is dedicated to the little
square that's in the corner, the site map, a whole
page 1s dedicated to that in the one that you are
putting forward.

And it just seems like a lot of other
little things 1like that. And that that would be
something your staff could also work out with the
County of San Luis Obispo.

CHAIRPERSON YOUNG: Mr. Shallcross.

BOARD MEMBER SHALLCROSS: Yeah, can I
ask Mr. Thomas, when you put this together was
there any big difference between the one you're
proposing and the San Luis Obispo County form
that's —--

MR. THOMAS: There was not --

BOARD MEMBER SHALLCROSS: -—- important
to our Board?

MR. THOMAS: I didn't think there was
much difference. One had a little more detail. I
used the one that had more detail. And I did take
out the square that Mr. Shipe is referring to.
That is intended to be a map of the site. I

wanted to make it bigger, put it on a page, and it
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require that they actually fill it out.

BOARD MEMBER SHALLCROSS: I certainly --
why would we create yet one more form when this is
the County form?

BOARD MEMBER PRESS: Right. I'd have to
agree that just in the interests of bureaucratic
rationality, that we keep the one form.

CHATIRPERSON YOUNG: I think I need to
take a look at that form, but unless you can move
it, I think that this form does not regquire that a
C42 license --

BOARD MEMBER PRESS: Well, that change
could be made.

CHATIRPERSON YOUNG: Yeah, well, --

MR. THOMAS: Near the bottom of the page
on what's on the screen right now, it has the
question, inspector's qualifications --

CHAIRPERSON YOUNG: Qualifications, but
it doesn't --

MR. THOMAS: -- C42 or —--

CHATIRPERSON YOUNG: -- make it
mandatory.

MR. THOMAS: That's right. And we did
make that change on ours.

CHAIRPERSON YOUNG: Yeah.
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BOARD MEMBER PRESS: But that can be
part in the settlement, itself. Why does it have
to be in the form?

BOARD MEMBER SHALLCROSS: Yeah.

BOARD MEMBER PRESS: It can be in the
settlement so that you don't have to modify -- T
mean it sounds trivial, but creating a new form
with all the printing and then who's got the form,
who doesn't have the form, and oh, I had the wrong
form, now I'm out of compliance.

I mean, let's try not to do that. Let's
just take the form; put in the settlement that it
has to be certified by somebody who holds a C42
license, and that's it.

MR. SHIPE: Also, just so you're aware,
the County form, it involves septics charges, an
extra $85 to file the County form, although he
also has his own inspection form that he fills out
that it doesn't cost the extra 85 bucks.

And I believe with Clay's I paid like
125 extra to have the form filled out. So those
are additional things that you might want to
consider, additional costs to settlers.

CHAIRPERSON YOUNG: I know Santa Barbara

County, their pumpers also require extra money to
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fill the form out, the mandatory form.

MR. SHIPE: Yeah. No, I'm —-- someone
just pointed that out to me so I wanted to make
sure you guys were aware of it.

CHATIRPERSON YOUNG: Right, okay, thank
you.

MR. SHIPE: In addition, let's see, I
would ask that you approve the settlement.
Regarding some of the notification issues that Mr.
Jeffries has raised, there are serious
notification issues with this whole process. And
settlement is the appropriate response.

The settlement -- I, as one of the ones
who first approach Mr. Sato regarding settlement,
just to correct one item that he said, I went
through my old emails and I found an email that T
sent to Matt Thompson on February 1lst of this year
seeking settlement on this issue. I've been
seeking settlement since this process started.

My goal in entering into the settlement
talks was to hopefully have a deal good enough
where you could get 40 to 45 people involved in
it. And bothered that I wasn't able to bring the
sides together to that point.

Something that your Board may consider
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to help get us there, as Mr. Sato stated, this is
going to be enforced under code 13304, which is
clean up and abatement order. I have been pushing
for 13300, which is more of a time schedule order.
It doesn't carry the penalties under 13350 that a
clean up and abatement order or a CDO would.

However, under code 13350, violation of
basin plan prohibition is included in those
enforcements. So, I would ask that that section
be removed. But, other than that, that's about
it.

CHAIRPERSON YOUNG: Okay. Thank you for
your comments. Do any other settling parties wish
to address the Board before the Board discusses
what direction to give staff? Okay.

What would we like to do? Yes, sir.

Are you a settling party?

NUMBER 1029: I do have a question.

CHATIRPERSON YOUNG: Well, you're a
designated party. Come forward.

NUMBER 1029: Board, we're party 1029,
and I would --

UNIDENTIFIED SPEAKER: State your name,
please?

NUMBER 1029: 1029.
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(Laughter.)

NUMBER 1029: And I'm just asking if the
Board would be seeking comments from parties that
chose not to settle?

CHAIRPERSON YOUNG: ©Not as part of this
portion of the proceeding. But, obviously later
if you're a designated party you're going to have
time to go ahead and say what you want during that
timeframe.

What we're trying to do is those that
had agreed with Mr. Sato's team to settle based on
the terms that he had presented to them, that's
what we would address at this point in time.

I'm sure that a lot of people have maybe
some questions, and want to know what variations
are available. That can be taken up with Mr. Sato
later.

NUMBER 1029: I guess my comment is more
to find out if the Board would be interested in
hearing why some parties, the language we found
objectionable in the settlement, and reasons we
chose not to sign it. I'm not sure when the
proper time to present that would be.

CHAIRPERSON YOUNG: Yeah, you know,

MR. SATO: Mr. Chairman, I'd like to
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speak to that issue if you're going to entertain
it.

CHATIRPERSON YOUNG: Okay. Mr. Jeffries.

BOARD MEMBER JEFFRIES: While you're
going to give a response to that, I'd like to have
a response if some of the people that are here
have not agreed to sign, but during the process
they have a change of mind and want to Jjoin in,
what 1is the process for them to do that? That
hasn't been addressed.

MR. SATO: Well, we have indicated that
people could sign our settlement until they
started the CDO hearing process. I think that
this has basically been the preview to the CDO
hearing process that, you know, after this is over
and if this Board decides to adopt or approve some
type of settlement language, I think that we would
give people the opportunity to try to participate.

Like I said, I believe in settlements.

BOARD MEMBER JEFFRIES: So do I.

MR. SATO: And I don't think that we
would arbitrarily hold up people. But, if you go
to a hearing against somebody and they get, at the
end of the day a CDO is issued, you know, I don't

know at that point.
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BOARD MEMBER JEFFRIES: Well, but let me
just go over it further in my guestion. I
understand i1f we start the process then it may be
a little bit too late.

But if I'm sitting in the audience and
my number hasn't come up; and what I've heard from
the previous two or three processes of the CDOs, I
have a change of heart and I want to join in with
the settlement. Is it too late for me to join in?

MR. SATO: I don't know. I mean, I
don't think -- I don't want to encourage people to
hold out to the very end. They should decide.
After they hear that the Board has approved the
settlement proposal, to sign up to that settlement
proposal or decide to, you know, express their
views about the CDOs in the CDO process.

BOARD MEMBER JEFFRIES: Well, as you
know, a lot of times there's a lot of hearsay
information that's out floating around in the
community. And the reason I bring these questions
up, because now they're hearing it directly from
the source. And some people that are here may
change their minds one way or the other.

And I also believe in settlements and

negotiations. I would like to give those people,
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afford them an opportunity, if they decide before
their number is called, that they would have an
opportunity to contact the prosecution team and
say, I would like to be added.

CHATIRPERSON YOUNG: That would be fine,
you know, with me, if people want to do that. But
if someone comes forward after we give the
prosecution team direction, and we've passed that
part of the proceeding, and someone then decides
later, you know what, I think I changed my mind, I
want to opt in.

If they tell Mr. Sato that, and they're
here to go ahead and, you know, put that on the
record, we have that kind of agreement, that's
fine with me.

BOARD MEMBER JEFFRIES: I just wanted to
make that understood.

CHATIRPERSON YOUNG: Yeah.

BOARD MEMBER JEFFRIES: Okay.

CHATIRPERSON YOUNG: That's fine.

MR. SATO: That would be fine with us,
too. If I could just speak to one point that the
speaker is trying to raise.

CHATIRPERSON YOUNG: Go ahead.

MR. SATO: This part of the proceeding
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is to deal with our settlement proposal to you
folks and your approval of that process. If they
have a difference of opinion as to how this matter
should be resolved with regard to the proposed
cease and desist order hearings, or have language
they want to propose, that is -- the proper time
to do that is when we are dealing with the cease
and desist order, if they want to propose
alternative language as to what the cease and
desist order should look like, that's the time to
do it. But not at this point and not at this
juncture.

CHATIRPERSON YOUNG: Well, let me just
ask the audience, how many non-settling designated
parties would like to share with the Board their
thoughts on why they are not going to enter into
the settlement agreement? One, two, three, four,
five, six, okay.

BOARD MEMBER SHALLCROSS: Mr. Chair.

CHATIRPERSON YOUNG: Yes.

BOARD MEMBER SHALLCROSS: I think what
we risk is actually turning this hearing into a
settlement agreement negotiation. And I think
what they have to say, I'm certainly interested in

why they didn't want to settle, but I think the

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65
appropriate time would be during their 15 minutes.

BOARD MEMBER PRESS: I have to agree.

We risk modifying the settlement so much that
parties that are already committed to settling
will opt out because now the language is being
changed.

So, I want to hear about it, but I think
we've been presented by two parties with an
agreement. And we need to give some direction.

CHAIRPERSON YOUNG: Just to play devil's
advocate, I could see some benefit in us hearing
what 1s problematic about it. And it may actually
change the direction we give the Board.

But I will do what -- you know, we'll do
what the Board wants to do as a body. Mr .
Jeffries. Shall we just go ahead and let's these
people speak later during their 15 minutes, or
give them an opportunity now to share some
thoughts with us?

BOARD MEMBER JEFFRIES: Well, whatever
they've decided they've decided. But there are a
number of people that have already made a
decision. And I think, as Dr. Press has brought
out, you know, we can deliberate this whole

settlement agreement for the rest of this day and
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may not come up --

CHAIRPERSON YOUNG: Okay, okay.

BOARD MEMBER JEFFRIES: -- the
conclusion at the end of that time. And the whole
agreement may be so changed or wanted to be
changed that we would have to go back to the
drawing board and completely redo it.

And what I've seen in the questions I've
asked, it's pretty much clear in my mind where I
would like to go with this.

CHATIRPERSON YOUNG: Okay. All right.
Mr. Hayashi.

BOARD MEMBER HAYASHT: I would agree
with my colleagues.

CHAIRPERSON YOUNG: Okay, all right.
One last comment from you, yes, Mr. Shipe and
Number 1029, and then we're going to move on and
the Board's going to give direction.

MR. SHIPE: I just wanted to remind you
that the settling dischargers represent one-half
of 1 percent to the people in Los Osos thus far.
And you have a long process in front of you. And
maybe getting some of these arguments now might
save you 20 hearings later on today and tomorrow.

Just something to thank about.
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CHATIRPERSON YOUNG: All right, thank
you. And 10292

NUMBER 1029: Director and Board, I
would basically bear what Mr. Shipe just said, Mr.
Press, I feel -- we're allowed to express our
concerns or disagreement that no one would
actually opt out because our concerns were of an
ending nature, the agreement.

And there were approximately 20 of us
that were represented by counsel that have chosen
not to sign this because of concerns.

CHATIRPERSON YOUNG: Is there one of you
that can represent the group of about ten hands
that went up, that can just -- so there's a bunch
of different issues that everybody has. Okay.

Well, that's what I guess we're not
going to get into right now.

BOARD MEMBER SHALLCROSS: Can I ask a
quick question?

CHATIRPERSON YOUNG: Yeah.

BOARD MEMBER SHALLCROSS: You were
represented by counsel in the negotiating
settlement?

NUMBER 1029: Yes, sir. Strictly for

settlement purposes. Counsel's not here today.
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BOARD MEMBER SHALLCROSS: And counsel's
not here today.

CHATIRPERSON YOUNG: Okay.

NUMBER 1029: It was a limited contract
with the counsel.

CHATIRPERSON YOUNG: Okay.

BOARD MEMBER SHALLCROSS: Well, one
thing; I just want to reiterate one thing that Mr.
Sato pointed out, there's future settlements may
be entered into, and the early settlers will get
the benefit of those later settlement, i1f there's
some beneficial change.

So, it doesn't mean that this is the
only settlement possibly. Maybe the prosecution
team and these other folks can come to a different
type of agreement, and the folks who sign onto
this earlier agreement would then, I assume, have
the choice to keep the original agreement or sign
onto the new settlement agreement.

So, this isn't a set --

BOARD MEMBER PRESS: Right, moreover, as
Mr. Shallcross has pointed out, the Board can give
direction to the prosecution team. And if the
Board hears in the individual presentations that

there is something -- some change to the
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settlement that they would like to see, then we
can react to that, and listen to it; discuss it
and give some reaction to the --

CHATIRPERSON YOUNG: Well, does the
prosecution team expect that we will be Jjust
giving direction without a Board vote?

MR. SATO: No. I was expecting to
approve -—-

CHATIRPERSON YOUNG: Okay, with a vote.
Okay.

This gentleman is a non-settling. Did
you wish to address us briefly, sir?

MR. WIMER: Yes.

CHAIRPERSON YOUNG: And your name?

MR. WIMER: My name is Keith Wimer.

CHATIRPERSON YOUNG: Okay.

MR. WIMER: I live in the prohibition
zone. I've had experience as a negotiator with
the state. I negotiated three or four labor
contracts with the Department of Personnel
Administration, as a (inaudible) member.

And the designated parties asked me to
sit in on some of the discussions. So I have a
pretty good overview and idea of the problems with

this agreement. And if they're agreed to let me
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speak on it, I could, I think, run some of those
by vyou.

And I think actually you've already
recognized a few of them. I noticed from just
your comments that you have some of the same
concerns that I had and a lot of the designated
parties had. So, if you'd allow me just to
briefly go over three or four areas here, I think
it may save a lot of problems down the line.
Because you do intend, I understand, to send this
out to the community.

And I know, you know, as a future
designated party, I'm going to be really arguing
against it. And I can tell you why. I can tell
you what the solution's going to be. And I think
they're fairly straightforward.

CHATIRPERSON YOUNG: I'll give you two
minutes --

MR. WIMER: Two minutes.

CHATIRPERSON YOUNG: Okay?

MR. WIMER: Okay, hurry up.

NUMBER 1029: Thank you, Chair.

MR. WIMER: The very first, I would
object a little bit to the characterization. I

don't think it was fairly negotiated. There were
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only two people involved in the negotiations to
begin with.

People are basically taking this as an

unpleasant alternative. In the agreement there's
not even a mention of the -- that it's a CAO.
There's just a reference to the code section. So

people are going to object to it in the future.

The second, of course, as you pointed
out, that January 1, 2008 date is really
problematic. That sets all the conditions
basically on that one date. There's even a
question whether that tends to coerce a vote,
which is problematic.

Of course, the system starts up after
2008 you're going to want to have something in the
contract that allows you to not automatically go
to the options, which are that somebody installs
an onsite system, or that, you know, they have to
cease and desist.

Theoretically on the disagreement of
January 2, 2008, people will, if there is no vote
at that point, people will begin to look at onsite
systems, which could undermine your whole
intention here of trying to get an assessment

district.
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The other point is that -- I'll make
this again; Mr. Jeffries brought it up -- is
you're going to have a lot of people saying they
didn't understand it. The people that are
represented by an attorney did understand it.

It's much better. It's much more in favor of
people represented by an attorney in this. And
failure to understand the language and understand
what it intends to do.

One point here is that I wrote down, I
would point out, that you mentioned this, Mr.
Young, when you first started, is that this is a
cleanup, I mean this is an error in compliance
where people have to pump and inspect. It seems
to me that the appropriate action is going to be
to have more of a work plan. There was a —-- in
the settlement agreement there was a provision for
a work plan on the 13300 and there was also
consequences that involved, that would allow you
to lower the hammer at some reasonable time.

We do have language that would address
all these issues. The negotiations were basically
shut down, I think, because there was a deadline.
We didn't really get a chance to finish those.

And, like I said, again, if you have a
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negotiated agreement where anybody can really buy
into it, and it addresses the details that you
mentioned, and it's one that's a fair agreement,
then you're going to get voluntary compliance on
the part of the community. And it saves all the
unnecessary litigation that may come out later.

I'm not even sure that this agreement,
under these circumstances, would be considered a
real agreement, it would be, you know, not
appealable. I think that people feel coerced into
this agreement.

So, again, we have a much better one and
we considerably offer a lot better language. And
I just suggest that you allow the process to go
forward. People were very engaged in it. It was
a very good agreement.

One example was that addressing the
January 1, 2008 date, what we said is it could
either be that date, or it can be if any progress
is going, you know, and ongoing by 2010. Even
those which were on progression, that that then
becomes something -- you're not going to shut down
due process or get people going other places just
because they haven't met the 2008 date.

So, a lot of places that it could be a
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lot better.

CHAIRPERSON YOUNG: Okay, thank you for
your comments. Have you spoken with Mr. Sato
about your specific concerns?

MR. WIMER: You know, I was involved in
speaking with Shaunna Sullivan, Sullivan and
Associates, and with the different members who
were represented by her.

And so to the extent, you know, that I
was there, and I was -- I did know what the last
language was, there may be some minor
disagreements. But basically it accomplishes what
both parties are after. And it does it in a way
that people will sign on.

And I am very, you know, I am aware of
what the language means, unlike most of the people
who are involved.

CHAIRPERSON YOUNG: Okay, well, the way
settlements go is it's between the parties that
are at issue with each other. So that's the
prosecution team and the designated parties.

The Board, itself, doesn't get involved
in that process except in the end to review it and
make any last-minute comments or suggest changes

in direction. So, sounds like you've got some
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work to do. And I would talk to Mr. Sato at some
point if that's what you want.

MR. WIMER: I feel, you know, with three
years of fairly high-level negotiations, I feel
that this can be worked out, you know, in a
reasonable amount of time, a month or so.

CHAIRPERSON YOUNG: How long have you
lived in Los Osos?

(Laughter.)

MR. WIMER: Well, I was out of town up
in Sacramento, so —--

CHATIRPERSON YOUNG: Well, --

MR. WIMER: Okay, thank you.

CHAIRPERSON YOUNG: -- okay. Thank you
for your comments.

Let's go ahead, then, Board, and decide
what we want to do with the settlement agreement.
Dr. Press.

BOARD MEMBER PRESS: Well, I don't know
what to say about settlement changes at this
point. I didn't hear exact language changes. So
maybe this will have to be something that is
another subsequent settlement version that is
proposed to Mr. Sato, and then brought back.

CHAIRPERSON YOUNG: Well, there's
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nothing in front of us.

BOARD MEMBER PRESS: No, I know that.

CHATIRPERSON YOUNG: They're just --

BOARD MEMBER PRESS: -- what I'm saying.
If there was exact language changes we could look
at those. But I tried to take those --

MR. SHIPE: It was in front of you. You
have it in front of you, what they submitted in
their evidence.

CHATIRPERSON YOUNG: Okay, but I mean --

MR. SHIPE: Yeah, okay. I was just
letting you know it was --

CHAIRPERSON YOUNG: -- it has not been
agreed to by the prosecution team, so therefore
it's not in front of us in that sense.

BOARD MEMBER PRESS: So, regarding the
settlement that is in front of us, I have a few
things to say about it. First of all, I support
it. Secondly, I think it's very mild, very
reasonable settlement.

It's mild because it imposes very small
costs, either in terms of time or money. Most of
which would be associated with proper tank
maintenance anyway.

It imposes a deadline for ceasing
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discharges, which the law already requires. But
that date is far off, and can be extended further
if there is progress towards a treatment plant.

However, for the record, I want to point
out that as far as I'm concerned the settlement
doesn't really get us much in the way of water
quality improvements any time soon. It
basically -- I mean, after having seen this
process for four years, go on, I cannot conclude -
- I can't see how this, agreeing to this
settlement does anything different than what's
been happening so far.

That is, that if you're a homeowner, you
take care of your septic tank. That's all it
says. You already had to abide with the basin
plan prohibition. It was already the law that the
dischargers were in violation. So this doesn't
change that; it doesn't change that at all.

All it does is say that you have some
time, if progress is being made by the County and
by the community, then you can still continue
discharging.

So I really don't see why this
settlement is problematic. And so I would vote

for it.
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CHATIRPERSON YOUNG: Any other Board
comments? Okay, what about --

BOARD MEMBER JEFFRIES: I do, I know you
looked at me and I didn't acknowledge, but I was
just trying to think what I was going to say.

This process has been ongoing for a
number of years and it's been delayed for one
reason or another. The settlement agreement, as
Dr. Press pointed out, really to me it doesn't
have a whole lot of teeth more than the CDOs did
to start with in the process.

I'm not really opposed to the settlement
agreement because I'm a strong supporter in
negotiations and a settlement if you can avoid any
drastic decisions that would come down. So I kind
of support it, but to me it really isn't language
that really ties anybody up, per se.

I would like to see a little stronger
language. Maybe a little bit more definition to
the public because my experience tells me that
there's going to be a lot of folks out there that
doesn't really understand what the language really
says.

Mr. Chair, I would insist that whatever

document we use, and I don't have any problems
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with using the County of San Luis Obispo for
septic tanks, but whatever it is, it has to be
standard and everyone uses the same form. That's,
consistency is extremely important to me. And I
think it's important to the staff and to the
public. Because everybody would be using the same
document.

I think that as Dr. Press pointed out
that the times of even extending this from 2010 to
2011 disconnect. Why didn't we make it 2009?

Move it up a year. And, of course, I guess the
rationale of that is i1if the 2008 date then would
be enough time to run another assessment district,
or the County have an election to see if they
could get something forward.

So, you know, my job is to make sure the
waters of California are cleaned up. And go by
the basin plan. And the sooner that we can
accomplish that, the better I feel. That's my
job. That's why I was put here, to make sure that
the waters of California are cleaned up.

So that's the only comments I have, Mr.
Chairman.

CHAIRPERSON YOUNG: Down on this end?

Okay. Dr. Press.
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BOARD MEMBER PRESS: I would just make a
recommendation that there should be some language
change to the section B interim compliance
requirements; some minor language change that
incorporates, by reference, this San Luis Obispo
form. And says in the language that, well, there
you go, thank you. Under number 2, obtain a
report with a C42 contractors license on the San
Luis Obispo County septic tank inspection form.

So that would address the form
consistency and the assurance that the inspection
was at least certified or completed by somebody
with a C42 license.

Want me to read that again?

MR. PACKARD: Can I clarify a point?

The settlement agreement now states that if the
seller can certify that the tank has been pumped
in the previous three years, that's okay. So, I'd
like to make the settlement agreement state that
that form would apply to prospective pumpings.

CHAIRPERSON YOUNG: Well, my desire
would be that whoever did the pumping prior today
fill out this form. They can date it the date
that they sign it. They can sign it the date, you

know, that they are presented with it. But I
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think if someone had, in good faith, had the tanks
pumped before the Board even issued their order of
directions, to some degree they kind of jumped the
gun, to see what the Board was going to actually
require.

But if they had someone do the
inspection and pumping who really wasn't
qualified, then it's not fair to the others that
are coming afterward that are going to have to,
you know, comply with this. And so I think
there's got to be some effort made to get this
form complied with.

And so how many people, Mr. Packard, do
you know have already done this pumping?

MR. PACKARD: Well, I don't know how
many of the current --

CHATIRPERSON YOUNG: Okay.

MR. PACKARD: -—- people have done it,
but I'm thinking of the community in general --

CHATIRPERSON YOUNG: I think if Al's did
it, I think -- Mr. Hayashi, Al has that license?

BOARD MEMBER HAYASHT: I know that
Clay's has a C42 license. I'm not sure what they
do, if they do or not.

CHAIRPERSON YOUNG: Okay.
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a definition is a sanitation systems contractor.
And I'm assuming that if you're doing septic tank
work you need to have that license.

CHATIRPERSON YOUNG: Okay. I'd rather
just deal with that later when we face it. But
that would be the requirement.

BOARD MEMBER HAYASHT: Because I think
the key word is pump and work. I think anybody
could pump a tank. I think that you just have to
show to the County of San Luis that you have the
capability of pumping a tank safely and properly.
And then you need a C42 license, and that's
required by state law, to do sanitation systems
contracting. So that's where it would come.

Who was the contractor that was Jjust
here? Is that correct, that you need a C42
license to do -- if you're the contractor and you
send your guy out there to do an inspection of a
tank; he does the inspection and you're the guy
that signs off on it?

MR. BISHOP: I -- yes, —-

BOARD MEMBER HAYASHT: Right, because
the general contractor's responsible for all the

work that's done underneath that license.
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MR. BISHOP: It's the person that is
pumping the tank goes out and pumps the tank,
inspects it and signs the form; the person that
hired him that has the C42 license is responsible
for that signature. He's responsible for the work
that was done. And if it wasn't done properly
he's the one that the state would go after, and
not the employee.

BOARD MEMBER HAYASHT: The contractor.

MR. BISHOP: The contractor, itself.

BOARD MEMBER HAYASHT: That's correct.
That's the way I understand --

CHAIRPERSON YOUNG: That would be fine

with me.
BOARD MEMBER HAYASHT: Yeah.
CHAIRPERSON YOUNG: The person holding
the license can sign the form. Even if they

actually didn't go out there.

BOARD MEMBER HAYASHT: I don't think
that's what he said; I think he said the employee
that did the --

CHATIRPERSON YOUNG: Okay,

BOARD MEMBER HAYASHTI: -- inspection
would sign it. But however the contractor's

responsible for the employee that signed the --
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CHAIRPERSON YOUNG: Well, then there's
got to be some way to identify who that employee's
working for.

BOARD MEMBER HAYASHT: Well, yeah, it
would be on the form as a C42, because we're
recommending a C42 license.

CHATIRPERSON YOUNG: Well, if you look at
the way the form's written, someone just checks
that off. And I don't know --

BOARD MEMBER HAYASHT: Yeah, I
understand that.

CHAIRPERSON YOUNG: -- whose number it
is.

BOARD MEMBER HAYASHT: I understand
that, but --

BOARD MEMBER SHALLCROSS: You want the
license number --

BOARD MEMBER HAYASHT: Yeah, okay.

CHATIRPERSON YOUNG: We need --

BOARD MEMBER HAYASHT: You just need to
have the --

CHAIRPERSON YOUNG: Well, we need to
identify who has the license.

BOARD MEMBER HAYASHT: It would be the

operator -—-
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CHATIRPERSON YOUNG: -- want to put it on
the form.

BOARD MEMBER SHALLCROSS: I think we're
getting in the weeds here.

CHATIRPERSON YOUNG: No, but this was
kind of the problem. We had gone through the form
and made changes because Michael and I had
contemplated some of these subtleties.

BOARD MEMBER HAYASHI: So there's a line
on the bottom that says, it says signature of
qualified inspector.

CHAIRPERSON YOUNG: Yeah, you're looking
at -- well, this one, too.

BOARD MEMBER HAYASHT: Yeah, the San
Luis one, it says right there, signature of
qualified inspector, date and phone.

What's NAWT?

(Parties speaking simultaneously.)

BOARD MEMBER HAYASHT: All right.

CHAIRPERSON YOUNG: Well, we need to get
something on the form so that the holder of the
license is identified. Okay? We want the form to
be part of the settlement agreement; we want it to
be retroactive, okay. And my counsel has shown

me, let's see, this isn't B, right, John?
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BOARD MEMBER PRESS: Mr. Chair, I'm
worried that the perfect will become the enemy of
the good here on the form. If we mess with the
form, then you're really creating a separate form.
And then you lose the benefit of consistency and
the existence of a form.

If you have a requirement in the
language that it be completed or certified by
somebody with a C42, that is what it means.

That's what it means when somebody signs this
form. That's it. That's it. I don't think you
want to get -- because, if you're going to say,
well, you have to put your license number on the
form, you know, I think you're going to -- we're
worried here about ease, transparency, about
logistics.

You know there's a form that exists. If
the designated parties know that they have to get
that form, they should feel like once they've
filled out the form that they're confident that
it's done. Otherwise, you get into, you might as
well have your own form.

CHATIRPERSON YOUNG: But this is a form
that's coming back to us. We are -- this is our

deal. It's not the County's deal. We're just
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going to use the County's form. I didn't hear
that the form had been finalized, that there was
some negotiations and discussions going on with
our staff. Mr. Thompson, do you have any idea
where -- I've been told this form is not
mandatory, is that true?

MR. THOMPSON: Yeah, I'll try and
clarify that. I believe that when it was
developed that staff was aware of it. But that
the County has finalized it. And they gave it to
the septic tank pumping company community
essentially saying it's voluntary.

The County's intent with the form was to
populate a database so they can track septic
systems across the County.

CHATIRPERSON YOUNG: So, it's voluntary
in the County?

MR. THOMPSON: It was voluntary. In
Santa Barbara, it's mandatory. But in here it was
voluntary. There was one company, Clay Septic,
that used it consistently.

Now, to clarify for you, I want to point
out this is the signature block on the latter part
of the form. And it says, I certify under penalty

of perjury that the foregoing is true and correct.
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And it has to be signed. And then the second
field there is the C42 state license number.

I point this out because I believe this
form meets your requirements.

CHAIRPERSON YOUNG: That's fine, yeah.
That'll -- that's fine. Okay.

MR. SHIPE: That was from Clay's has
their own inspection form. And so basically what
happened was that's my pumping. That came with my
receipt. And so when I got my receipt from
Clay's, I sent my receipt, the County form and
everything, and I had it pdf'd and sent it in with
my evidence submission.

CHAIRPERSON YOUNG: So, Mr. Thompson,
this is Clay's form, not the County's form. Does
the County's form have the same?

MR. THOMPSON: This has a County logo.

CHATIRPERSON YOUNG: Oh, okay.

MR. THOMPSON: This is a County form.

MR. SHIPE: Oh, okay, oops. I'm sorry.

MR. THOMPSON: -- top right here.
Verification form.

CHATIRPERSON YOUNG: Okay.

MR. THOMPSON: It's a County form.

MR. SHIPE: My mistake.
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CHATIRPERSON YOUNG: Okay.

MR. SHIPE: Thank you, Matt.

CHAIRPERSON YOUNG: It's different than
the other County form that we were given.

MR. THOMPSON: This is the second page;
this is another part of the same form. That's my
understanding. This is the form that you saw
previously, and this is the verification --

CHAIRPERSON YOUNG: Okay, are there any
other pages to the form?

MR. THOMPSON: I do not believe so.

CHAIRPERSON YOUNG: Okay, so let's make
sure that pages 1 and 2 are attached as the
exhibit to the agreement. Okay. Thank you.

Mr. Richards, I think -- Mr. Shallcross,
did you have a question?

BOARD MEMBER SHALLCROSS: No, no, I was
going to move that we approve the settlement --

CHATIRPERSON YOUNG: Go ahead.

BOARD MEMBER SHALLCROSS: I move we
approve the settlement agreement.

CHAIRPERSON YOUNG: Let's see, one -—-
there was some language we needed to put in here,
which would be under the interim compliance

requirements, B. Why don't you go ahead. The
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report has to come back to us.

MR. RICHARDS: Okay. In order to make
sure that the report is submitted to the Regional
Board and satisfies the Board's concerns about the
qualifications of the inspectors, I would suggest
that under section B, interim compliance
requirements, in the first sentence, on the third
line of the first sentence, after the number (2)
in parentheses, the sentence should be amended to
read:

"Obtain and submit to the Water Board a
report by the County of San Luis Obispo, or a
septic tank pumper with a C42 contractors license
on the San Luis Obispo County septic tank
inspection form and septic verification form that
either describes recommended repairs to the septic
system or states that no repairs are necessary."

BOARD MEMBER SHALLCROSS: What was the
bit about the County or an inspector?

CHATIRPERSON YOUNG: -- a report by the
County or septic tank pumper.

BOARD MEMBER SHALLCROSS: So they
wouldn't need a pumper report if they got one from
the County?

CHAIRPERSON YOUNG: Well, the County
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fills out the report. I guess is --

BOARD MEMBER SHALLCROSS: They do their

own?
CHATIRPERSON YOUNG: Who knows.
BOARD MEMBER SHALLCROSS: Okay.
CHATIRPERSON YOUNG: The County doesn't
do that.

BOARD MEMBER SHALLCROSS: That's fine.

CHATIRPERSON YOUNG: But then to add to
that, an example of the form is attached as an
exhibit, whatever the exhibit number is going to
be, to this agreement.

Yes.

MR. THOMPSON: May I add, to assist the
County in tracking these septic systems, would it
be too much to ask that we require a copy be sent
to them, as well?

BOARD MEMBER SHALLCROSS: Yes, too much.

CHATIRPERSON YOUNG: It is?

BOARD MEMBER SHALLCROSS: If they want
to send one to the County, or if the County wants
them to, that's up to them.

CHATIRPERSON YOUNG: Well, I guess -—-

BOARD MEMBER SHALLCROSS: You know,

CHAIRPERSON YOUNG: -- the County has it
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as voluntary right now, so if the County wants to
make it mandatory --

BOARD MEMBER SHALLCROSS: That's up to

them.
CHAIRPERSON YOUNG: -- they can do that.
BOARD MEMBER SHALLCROSS: Yeah.
CHAIRPERSON YOUNG: Okay. So we have
that amendment. Mr. Hayashi.

BOARD MEMBER HAYASHT: For
clarification, so when you say from a septic tank
pumper, are we going to -- it has to be put on
that form, or will we accept like on Clay's form
where it has a signature and a C42 license number?

CHAIRPERSON YOUNG: The form is going to
be attached as an exhibit to the agreement.

BOARD MEMBER HAYASHT: Okay.

CHAIRPERSON YOUNG: It's the one we just
looked at that has two pages.

BOARD MEMBER HAYASHT: Okay, that's
fine.

CHAIRPERSON YOUNG: Yeah. We're not
going to make any changes to that form.

Do you want to restate your motion, Mr.
Shallcross?

BOARD MEMBER SHALLCROSS: Yeah. I move
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we accept the settlement as proposed with the
changed language just mentioned.

CHAIRPERSON YOUNG: And the report being
attached.

BOARD MEMBER SHALLCROSS: And the report
being attached as an exhibit.

CHATIRPERSON YOUNG: Okay.

BOARD MEMBER PRESS: I'll second.

CHATIRPERSON YOUNG: Okay. All those in
favor?

(Ayes.)

CHAIRPERSON YOUNG: Any opposed? Okay.
Motion carries unanimously.

BOARD MEMBER SHALLCROSS: I'd just like
to thank the prosecution team and the folks who
entered into this settlement agreement.

CHATIRPERSON YOUNG: And, Mr. Jeffries.

BOARD MEMBER JEFFRIES: If I may add a
little levity to this settlement agreement and why
we need inspections of septic tanks, this
morning's paper I read, and of course this is in
Australia, a lady called a plumber to inspect her
septic tank because it wasn't working properly.
And they found a seven-foot python in it. And

that's the reason it wasn't working properly.
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CHATIRPERSON YOUNG: Okay. All right, --

BOARD MEMBER JEFFRIES: So you never
know what you're going to find.

CHAIRPERSON YOUNG: Yeah, we're going to
take a break for, let's make it ten minutes.

We'll convene back at ten of ten.

BOARD MEMBER SHALLCROSS: Ten to 11:00.

CHATIRPERSON YOUNG: Ten to 11:00, vyeah,
you're right, ten to 11:00.

(Brief recess.)

CHAIRPERSON YOUNG: Okay, let's see
where we are with that. Okay, the preliminary
procedural matters.

Before we do that I want everyone to
know that I did have a brief discussion with Mr.
Payne. He's not feeling well. And then Mr.
Martyn, also, had approached me on his behalf.

Mr. Payne is not feeling well. I told
him he ought to go home, get rest, try to feel
better. And that we would, you know, call him
tomorrow.

What I propose to do as we go through
the individual cease and desist orders is if
somebody is not here I'm not going to immediately

assume that they have failed to show up for the
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hearing. They'll go to the bottom of the list.
And then once we get to that point where everyone
has appeared and testified, and we've resolved
those cases where people have been present, I'll
then go through that portion of the list where
people have not shown up in order. And they'll
have another opportunity at that point.

I did tell Mr. Payne that we would give
him a call on his phone and tell him when we think
we're getting close to when he should come back
here.

So, procedural matters. Okay. Let's
start with -- folks, we're going to go through the
objections and responses to the documents that
have been proposed for submission by the
prosecution team and the Community Services
District. And I know that we had received Mr.
Sato's reply to Mr. Murphy's changes to the
document 1list after the Chair had made a ruling.

Okay, what's being handed out then, it's
dated December 12th, it's Mr. Murphy's and the
CSD's revised document submittal. And I think,
Mr. Sato, is this the one that you'wve already
provided us with your reply to?

MR. SATO: Well, yes.
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CHATIRPERSON YOUNG: With further
objections?

MR. SATO: Further objections, dated
September 13, 2006.

CHAIRPERSON YOUNG: Okay. Good morning,
Mr. Murphy. Have you had a chance to review Mr.
Sato's -- okay.

MR. MURPHY: I have. I'd like to
address first Mr. Sato's objections to documents
632, 641, 705 and 784 through 847. Those
documents we submitted because we believe that
they are directly relevant to the proposed order.
Specifically in that -- and we'll make this
argument obviously at length later -- that the
11/08 date may not be a feasible or reasonable
date, cutoff date for the County's adoption of an
assessment.

We believe that these documents show
that the County has a number of issues to consider
prior to even beginning its Prop 218 vote on the
assessment, specifically with regards to
engineering options.

So, to that extent, we believe that
those documents are relevant to that portion of

the CDO.
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CHATIRPERSON YOUNG: That's 632, 641, 705
and 784 to 8477

MR. MURPHY: Yes.

CHATIRPERSON YOUNG: Okay.

MS. HEWITT: Excuse me, would you state
your name for the record?

MR. MURPHY: I apologize. My name is
Greg Murphy of Burke, Williams and Sorensen, for
the Community Services District.

MS. HEWITT: Thank you.

MR. MURPHY: Working backwards, again,
Mr. Chairman. Documents 504 and 509, both of
which are pleadings in lawsuits that have occurred
previously in Los Osos, also show challenges that
the County might face in meeting the 11/08 date.
It would be -- and, again, we'll deal with this
more later, but it would be unfortunate to see
that date not met by the County due to some sort
of legal challenge that stops the County Board of
Supervisors from approving an assessment that was
otherwise adopted or agreed to by the voters.

And, again, our purpose in doing this is
to show that the 11/08 hard date for what I like
to call Mr. Sato's safe harbor or more lenient

provision may not be the appropriate cutoff date.
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CHAIRPERSON YOUNG: And these are
pleadings in what lawsuit?

MR. MURPHY: These are two lawsuits that
were filed, one, I believe, in 1997; and one, I
believe, in 2004, although I might be wrong on the
dates.

Both of which dealt with previous -- I
apologize -- at least the 2004 lawsuit dealt with
a previous Prop 218 vote undertaken in the Los
Osos community.

CHAIRPERSON YOUNG: Okay, and what part
of the pleadings do these document numbers
contemplate?

MR. MURPHY: They are the petitions for
writ, both of them.

CHAIRPERSON YOUNG: Okay. Yeah, you
know, —-- is that a verified petition?

MR. MURPHY: I don't have it in front of
me . I apologize.

CHATIRPERSON YOUNG: Yeah.

MR. RICHARDS: According to your table,
document number 509 is listed as a verified
petition document; 504 does not indicate that it
is a verified petition.

MR. MURPHY: Does not indicate, right.
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I believe document 504 to be verified, but not
having it in front of me, sir, I do not know.

CHAIRPERSON YOUNG: Okay. You know, my
sense would be pleadings are allegations, you
know, of facts that have not been resolved. And
so, I mean if they were verified that would be,
you know, lend more weight to their credibility
than just allegations in a lawsuit.

And so that's why I have trouble really
trying to pin down the reliability of that
evidence.

MR. MURPHY: I understand, Mr. Chairman.
I don't submit them for the facts contained
therein, or more to the point, as you said, the
allegations contained therein. I submit them for
what they represent, which is the potential for
some disaffected person to bring a lawsuit that
would derail the County's ability to adopt the
assessment by 11/08.

So the facts therein are not relevant
except to show that in the past Prop 218 votes
have been challenged in the District, or in the
Los Osos community. They're more relevant to show
that the County could well not hit the target date

in Mr. Sato's CDO due to matters outside their
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control, or indeed, the control of the CDO
recipients.

CHATIRPERSON YOUNG: Okay.

BOARD MEMBER SHALLCROSS: Mr. Chairman.

CHATIRPERSON YOUNG: Yes.

BOARD MEMBER SHALLCROSS: Can't we just
take notice that any action by any entity can be,
you know, petitioned or filed against, and we
understand that? That's not an unusual occurrence
in our society. Anyone can file on just about
anything. So, I'm not sure what the point of this
is.

CHATIRPERSON YOUNG: Yeah, and it's --

BOARD MEMBER PRESS: Moreover, 1it's a
kind of an infinite regress, isn't it? I mean you
could say well, if the date were 2009 why not say
that it could be derailed because during 2007 and
2008 there were multiple lawsuits.

At some point, and what the Board is
frustrated with, is multiple reasons do exist for
delaying the start of a treatment plant. I think
we know that.

CHATIRPERSON YOUNG: Okay.

MR. MURPHY: I understand, thank you.

CHAIRPERSON YOUNG: Okay. And the other
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ones in that --

MR. MURPHY: With regard to the
others, --

CHAIRPERSON YOUNG: -- beginning with 1,
3 and 5.

MR. MURPHY: -- beginning with 1 and
running through 16, they provide background
regarding the Community Services District
finances. To the extent that we've been given a
greater opportunity to speak, I won't speak in the
next segment on behalf of the local government,
and rather will tuck this in later.

But to some extent the imposition of
CDOs can have a negative impact on the CSD's
overall financial situation, as it moves forward.
And these documents are presented to show the
current financial situation, and to support the
discussion we'll have later regarding the
potential financial impacts.

CHATIRPERSON YOUNG: Okay.

BOARD MEMBER SHALLCROSS: Can I ask a
question?

CHATIRPERSON YOUNG: Yes.

BOARD MEMBER SHALLCROSS: What the

relevancy of that is to these cease and desist
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orders?

MR. MURPHY: Mr. Shallcross, I'll
address that at length later, but in sum, to the
extent that individuals would, because of the
CDOs, be encouraged to or feel any need to
implement an alternative system on their own
property, then as this region moves forward and
the County adopts the communitywide wastewater
treatment system, those people who have
alternative systems onsite would feel no
compulsion to hook up to the communitywide sewer
system.

That would require either the District
raise the fees on those people who do hook up; or
in the alternative, find other ways to manage that
cost.

CHATIRPERSON YOUNG: Okay. Well, let's
go ahead and deal with those documents right now.
What I would propose, and then, you know, the
Board can tell me if you agree with me, I would
tend to allow in -- I mean we'll give them some
leeway here with the documents. They're going to
have to argue anyway what relevancy they have, and
you know, where their strengths lie in trying to

persuade us.
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The documents, beginning with 504 and
concluding at 847, I would allow in. And
hopefully Mr. Murphy's going to tell us why
they're important, why they're relevant. Okay.

The others, though, beginning with 1 and
ending in 16, I would say would not come in
because the CSD finances are really not at issue
at this point in time with these proceedings.

So, any comments or concerns by the rest
of the Board?

BOARD MEMBER SHALLCROSS: No, as long as
we're going to hear why they're relevant.

CHAIRPERSON YOUNG: Well, I'm giving him
that leeway. Okay.

Mr. Richards, anything else we need to
do about those?

MR. RICHARDS: No, that covers that
particular.

CHAIRPERSON YOUNG: Okay, so that we're
clear, 632, 0641, 705, 784 through 847 can come in.
504 and 509 can come in. But 1, 3, 5, 6, 8, 10,
11, 13, 15 and 16 will not come in due to lack of
relevancy to these proceedings.

Okay, let's take the --

MR. SATO: Mr. Young, -—-
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CHATIRPERSON YOUNG: Yes.

MR. SATO: -- may I speak to this issue
before you actually finally do it?

CHATIRPERSON YOUNG: Okay.

MR. SATO: It seems to me that, you
know, there is this question of relevancy. And
would like to have the ability to argue against
the relevancy at the time that --

CHATIRPERSON YOUNG: Okay.

MR. SATO: -- they are trying to be
introduced or actually utilized or referenced by
Mr. Murphy.

CHATIRPERSON YOUNG: Okay. All right.
We'll allow that, certainly. What we have read at
this point is not the actual documents, but just
the descriptions that have been provided. So, you
know, we haven't really learned what's in them.

What i1is the next group, then, that we
need to deal with, of documents?

MR. THOMAS: Well, there is no
objection, -—

CHATIRPERSON YOUNG: If there's no
objection then,

MR. THOMAS: That we know of. Are there

other objections?
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MR. SATO: Yes, we have an objection to
something that has been submitted by, I'll call
them the designated party group, called exhibit B.

CHAIRPERSON YOUNG: Okay. Good. So now
we're done with the CSD's exhibits?

MR. SATO: Correct.

CHATIRPERSON YOUNG: Okay. We'll go to
the other exhibit list. Ms. McPherson, do you
know something about this list? This list is
exhibit B, designated parties master list
submitted 11/15/2006.

MS. McPHERSON: Yes.

CHAIRPERSON YOUNG: Okay. All right, go
ahead, Mr. Sato.

MR. SATO: Let me just state my
position. We're not certain as to whether any of
the documents that have been attached or
referenced on exhibit B have actually been
submitted into the record by any of the designated
parties.

You know, we see that they're being
referenced, but we don't know, or we couldn't tell
from looking at our files, whether or not we had
actually seen these documents previously.

I don't know whether this was an attempt
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by the people who attached exhibit B to their
submissions, because they didn't explain what
exhibit B was in any of their submissions, as near
as I could tell.

CHATIRPERSON YOUNG: Did they attach this
to their submissions? I think some of them did.

MR. SATO: Yes, 1t was attached --

CHATIRPERSON YOUNG: The actual list, but
they just referred to the list.

MR. SATO: They didn't even refer to the
list, it was just part of their submission. We
didn't hear an explanation as to what these
documents were for; how they intended to use them;
whether they were going to try to introduce these
at this hearing, or present them otherwise.

I guess we're somewhat in the dark as to
what the status of the actual documents are.

CHATIRPERSON YOUNG: Okay. Well, then
why don't we invite any of the designated parties
that are going to rely or have submitted this
exhibit B list, and I know Ms. McPherson 1is
representing some of them, if there's anyone else
in the audience that does want to address why this
exhibit list should be admitted. Would you please

come up so we can figure out what's going on. Why
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don't you start, Ms. McPherson.

MS. McPHERSON: Okay. The list of -—-

CHAIRPERSON YOUNG: And speak up into
the mike so we can all hear you.

MS. McPHERSON: Thank you. Gail
McPherson. The exhibit B list is a --

MR. RICHARDS: Ms. McPherson, just as a
matter of protocol, when you start speaking please
state your name and who you are representing.

MS. McPHERSON: Oh. Gail McPherson,
Laurie McCombs.

CHATIRPERSON YOUNG: Okay.

MS. McPHERSON: The designated party
master list was submitted on the 15th. It was
delivered in disk form, electronic form, by Allen
Martyn; and witnesses also by Bill Moylan. They
have a stamped verification of that delivery of
the electronic files.

The master list was emailed by -- I
emailed it, but also Rhian Gulassa and one other
designated party, which I'm not sure who that was.
I think it was Rob Shipe. Also confirmed that it
was from them, so that it would be accepted as
from a designated party.

The box that was pretty much scanned and
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put into form here was things, the documents that
they thought they might need to use. And that
would be many designated parties, not just one.
And because the Board had encouraged them to try
to work together and consolidate some of their
arguments, they truly tried to do this.

They were very much in the dark on what
would be allowed. And, you know, the procedures
and protocol and things like that. And so they
weren't really sure what they were going to use
until -- actually, some of them just now received
yesterday in the mail, received the list of the
disallowed documents.

And so they haven't had a chance to even
look at this or exhibit A, and to ascertain
whether or not they have documents that they're
going to use. You even said last night that they
were going to just say, well, I won't introduce
any documents because I have no clue at this point
what will be allowed and what's not allowed.

So, you know, it's --

CHATIRPERSON YOUNG: So this 1is a
comprehensive list -- do these documents also
appear in the CSD's 1list?

MS. McPHERSON: You know, some of them
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may be duplicates. It was hard to tell what was
what. But I believe --

CHATIRPERSON YOUNG: Well, I think --

MS. McPHERSON: —-— these, for the most
part, are not duplicates. I know that they wanted
to show progress in the, you know, progress and
changed conditions. And so they have a lot of
documents that go to reasonable progress in a
wastewater project, which is the basis for the
CDOs, you know, we didn't have a project. So they
have some of the documents that go to that
argument.

They have the --

CHAIRPERSON YOUNG: Who has these
documents?

MS. McPHERSON: The Water Board has
these documents in electronic format on a CD, or a
DVD.

MR. RICHARDS: This is what we're having
a little bit of trouble understanding, as the
advisors to the Board. The designated parties
were required to submit the documents that they
wanted to rely upon on the 15th of November.

MS. McPHERSON: Right.

MR. RICHARDS: They were allowed also to
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incorporate by reference so that they wouldn't
have to submit copies of documents that were
already in the files of the Regional Board. They
were allowed to incorporate by reference documents
in the files of the Regional Board or documents
that have been submitted by the CSD or documents
that had been submitted by other designated
parties.

So, the first thing we need to
understand is, in looking at this 1list, is this a
list of documents that are supposed to be existing
already in the files of the Regional Board that
various designated parties want to rely upon?

Or, 1s this a master list of all the
documents that all the designated parties have
submitted? Which is 1it?

MS. McPHERSON: It's the second
statement.

MR. RICHARDS: So this is supposed to be
a comprehensive list of all the documents that the
designated parties have submitted on November
11th?

MS. McPHERSON: Correct.

MR. RICHARDS: Excuse me, November 15th.

MS. McPHERSON: It was, yeah, the 15th.

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111

MR. RICHARDS: It's not an attempt to
incorporate into those submissions documents that
exist in the files of the Regional Board, or is
it?

MS. McPHERSON: If some of these
documents exist in the Regional Board's files,
then, yes. But they'd be duplicated in the
submission. In the --

MR. RICHARDS: So this includes
incorporations by reference and documents that
were actually physically submitted?

MS. McPHERSON: All of these documents
were physically submitted that are on this list.

CHATIRPERSON YOUNG: Okay, well, I think

we need to also start with that point, because

we've never —-- the Board hasn't seen the DVD or
the CD. Mr. Sato, has the prosecution team
received --

MR. SATO: We don't believe that we
received the list --

BOARD MEMBER SHALLCROSS: Can't hear
you.

MR. SATO: We don't believe that we
received these documents.

CHAIRPERSON YOUNG: Okay.
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MS. McPHERSON: In the first letter that
-— I believe in the first letter there was a
reference to some documents that they didn't have
a master sheet for called exhibit B. And they
were disks, CDs. And they referenced that. So I
think they do have them. I don't think they had
the master list from the email that they -- you
know, that they connected with that, to go through
that list.

We do have a stamped delivery on time of
the documents, themselves, electronically, as they
requested.

MR. THOMAS: Of these documents that you
have listed here, or a list of the documents?

MS. McPHERSON: No, this is the list
that came by email. We have a DVD that was
dropped off on the 15th.

MR. THOMAS: And that DVD included all
the documents that are on this 1list?

MS. McPHERSON: Yes.

MR. THOMAS: Not just the 1list, but the
documents, themselves?

MS. McPHERSON: ©No. All the documents.

MR. SATO: I'm sorry, you know, the

prosecution team does have some it looks like CDs
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that we couldn't identify what they were, what
documents they are. We believed that they had
come to us from the Community Services District.
And in looking at the designations on there, they
don't seem to be at all associated with documents
on exhibit B.

So we're somewhat in a -- we certainly
don't have anything that looks like a DVD in our
possession.

CHAIRPERSON YOUNG: Ms. McPherson, do
you have any where they -- was there one DVD? Was
there one CD? Are they --

MS. McPHERSON: There was one marked
exhibit--

CHAIRPERSON YOUNG: -- or 1s each
scanned --—

MS. McPHERSON: There was one marked --

CHATIRPERSON YOUNG: -- individually? Is
there a pdf file with an identifying notation on
it so that somebody can gquickly pull it up --

MS. McPHERSON: Yes.

CHAIRPERSON YOUNG: -- and go, oh, here
it is; it's 852.

MS. McPHERSON: In fact, it was less

messy than the CSD's, you know, documents. They
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all were numbered. It was done by a professional

pdf -- it was pdf, you know, --

CHAIRPERSON YOUNG: Okay,

copy of 1it?

do you have a

MS. McPHERSON: I can get a copy of it.

CHATIRPERSON YOUNG: Does any other

designated party have a copy of this DVD or CD

that you're going to rely upon?

Okay.

Well, the problem we have is if the

prosecution team, for whatever reason,

doesn't

have it in front of them, right now they can't

comment except to object to anything that they

haven't seen.

And I want to give you an opportunity to

at least get the documents in front of them to

review. Now, some of these, I might have, you

know, questions about the relevancy on my own.

But I would rather the prosecution team worry

about that.

MS. McPHERSON: I can

CHAIRPERSON YOUNG: And that we could

just kind of decide what's going to come in and

what isn't.

MS. McPHERSON: I can give them -- I can

get them another copy of that.
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a point that the reason the numbering seems to go
from, you know, connect with the CSD's numbering
is because initially the designated parties worked
with the CSD to put together the original list.
And wanted, and the intent was to keep all of the
documents together in one place so that we could
then kind of go to the well, get a document if we
needed it for a particular designated party. And
that it would be easier for everyone.

It was the intent for exhibit B to be
introduced with the CSD, but there was a
disconnect and so the designated parties,
themselves, submitted that, and then referenced
that as something they might be using in their
hearings.

CHATIRPERSON YOUNG: Okay.

(Pause.)

CHATIRPERSON YOUNG: What I'd like to do
then would be to have Ms. McPherson obtain a copy
of the CD, DVD, whatever it is; submit it to you;
and have you take a look at it.

And then we're going to go through the
CSD's presentation first before we get to that
separate list. We have your presentation. And so

it will be sometime in the afternoon before that
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becomes an issue. I don't know, we may have to
take a quick break to have part of your staff
maybe go through that list. Or not take the break
and have someone split off to do that.

MR. SATO: Well, I think that --

CHAIRPERSON YOUNG: So, I don't know how
else. Ms. McPherson says that she submitted it to
the prosecution team, so I'm willing to accept
that, that it has taken place. And maybe we have
it here, and maybe it's just not labeled.

So, any suggestions on how we proceed
with this?

MR. SATO: Well, one of the other ways
we could deal with it is that not then having to
review every single document on the DVD, but might
be provided to us in advance of whatever testimony
might be provided. That we can wait to see
whether or not any of the designated parties
actually incorporate or try to refer to any one of
these documents, and at the time that they try to,
then we can determine the relevancy or address any
evidentiary objections that I might have at that
time.

CHATIRPERSON YOUNG: Okay.

MR. SATO: Allow us to move, I think,
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more qguickly.

MR. MURPHY: We're going to incorporate
it, so to save the time.

BOARD MEMBER SHALLCROSS: That sounds --

CHATIRPERSON YOUNG: Okay. But we're
still going to need to see what the document is.

BOARD MEMBER SHALLCROSS: They have to
produce it if they're going to introduce it,
right?

CHATIRPERSON YOUNG: Right. So, —--

MR. MURPHY: We produced it; they don't
have it.

CHATIRPERSON YOUNG: Yeah.

MS. McPHERSON: Well, I do have a couple
of DVDs here. And I want to look at them and see
if that's it. If it is, then I can give this to
them.

CHAIRPERSON YOUNG: Okay, go ahead.

(Pause.)

CHAIRPERSON YOUNG: Folks, while we're
waiting for Ms. McPherson to look through her DVDs
or CDs, the next on our list i1s going to be take
up, as part of these preliminary procedural
matters, if there's any other objections that the

Board needs to consider at this point before we
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So that would be

So this would be for any other

designated parties that have some procedural

objections or evidentiary concerns that they want

the Board to consider, now would be the time to do

that, once Ms. McPherson has told us what she has.

MR. ROCHTE: My name is Tim Rochte and

I'm 1015. I object to not having received the

documents that were sent out in rebuttal to the

documents submitted by the CSD.

night after my daughter's soccer game;

Got home last

some information there. Not helpful.

there was

It should be given in a more timely

manner.

CHAIRPERSON YOUNG: Okay,

referring to Mr. Sato's rebuttal?

MR. ROCHTE: Yes.

CHAIRPERSON YOUNG: Okay.

copy now?

MR. ROCHTE: It's at home,

CHAIRPERSON YOUNG: Okay,

one for today?

MR. ROCHTE: No.
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CHATIRPERSON YOUNG: Okay.

MR. ROCHTE: I also want to do a reality
check. Am I hearing that we have evidence that we
submitted or Gail, the CSD submitted a document, a
CD or a DVD.

And it's not being found by the
prosecution team, and therefore they can object to
that?

I mean if they have done sloppy staff
work, then that needs to be recognized. And if
that's what I'm hearing, then I object to that
kind of --

BOARD MEMBER SHALLCROSS: It's not clear
where the sloppiness lies at this point.

MR. ROCHTE: I heard that it was
received by this -- by the prosecution team, did I
not? Or just clarify that for me.

BOARD MEMBER SHALLCROSS: That was the
statement.

CHATIRPERSON YOUNG: I did not hear that
they had received it. They've got some DVDs that
they couldn't identify the contents related to the
exhibit list.

MR. ROCHTE: Well, they were submitted

in a timely manner --
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CHAIRPERSON YOUNG: Ms. McPherson said
she had submitted it. And I'm willing to accept
that statement that she had submitted it. And I'm
going to give those parties that want those
exhibits some time to make sure that the
prosecution team can go through them and decide if
they object to any.

MR. ROCHTE: But if we're assuming that
they got it in a timely way, why are they now
saying that they didn't know it was labeled, they
don't know what's in it?

CHAIRPERSON YOUNG: Well, I can't answer
for them.

MR. ROCHTE: Well, can we ask them to
answer? Or how does this work?

CHATIRPERSON YOUNG: Well, that's a
different issue --

MR. ROCHTE: Okay, let's just let it --
we'll let it stand, then.

CHATIRPERSON YOUNG: -- as to how they
receive documents and review them; and I don't
think that's important. What's important for us
is to see where they are; see if there's
objections; and see how they may or may not come

into the hearing. That's all I'm really concerned
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about.

Mr. Duggan.

MR. DUGGAN: Dave Duggan, representing
Cinthea Coleman. This is guestions about

procedure,
CHAIRPERSON YOUNG:

MR. DUGGAN: -

So far I did have a few problems,

ask,

had advised this Board earlier?

correct?

Yes.
Or objections?

but I'd like to

did I hear Reed Sato indicate to you that he

Advised this

Board on how to proceed in this prosecution?

CHAIRPERSON YOUNG:
I didn't catch the name.
MR.

DUGGAN : Mr.

Sato.

That who said that?

I thought I

heard that he said he had been advising this Board

on how to proceed.
CHATIRPERSON YOUNG:
hear that. And --

MR. DUGGAN: Well,
look --
CHAIRPERSON YOUNG:

met him, myself,

is this morning.

You know, I didn't

I'm going to take a

the first time I

And so we have

had no contacts with the people sitting at Mr.

Sato's table. The only one

MR. DUGGAN: Okay,
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yes -- and there is --

CHAIRPERSON YOUNG: -- yeah, the only
ones advising us, Mr. Duggan, is Mr. Richards and
Mr. Thomas.

MR. DUGGAN: Okay, well, that is my
question whether or not I did hear him say that.
And so I will be reviewing the tape, but we are
aware that his position is not to be an advisor to
this Board, that's correct?

CHATIRPERSON YOUNG: Mr. Sato, do you
want to clarify anything that may have been heard?

MR. SATO: I actually don't know what --
said that. I don't advise the Board. I've never
advised the Board. I said in the very beginning
that I was looking forward to speaking with them
in a public meeting about some initiatives that my
office was going to undertake. But that's not
advising this Board.

MR. DUGGAN: Okay. Thank you for the
clarification.

CHATIRPERSON YOUNG: Okay.

MR. RICHARDS: It's entirely possible
that Mr. Sato may have used the term, I advised
the Board, in the context of I notified the Board.

Because that is terminology that is often used
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interchangeably. But Mr. Sato has not been
advising the Board with respect to the legal
issues presented in this matter.

MR. DUGGAN: Okay, thank you.

CHATIRPERSON YOUNG: And not with any
other matter that this Board may be involved with.
With any other item that we deal with he has not
been involved in anything.

MR. DUGGAN: And I thank you for your
clarification.

CHAIRPERSON YOUNG: You're welcome.

MR. DUGGAN: But I think we had this
discussion awhile back, a few months or so, so,
thank you.

CHATIRPERSON YOUNG: Right. Okay. How
are we doing, Ms. McPherson?

MS. McPHERSON: Got them.

CHAIRPERSON YOUNG: You got them. Okay.
Is that on a CD, a DVD?

MS. McPHERSON: Yeah.

CHAIRPERSON YOUNG: And it does say
exhibit B on it. Okay.

MS. McPHERSON: November 13th date.

CHAIRPERSON YOUNG: Do you have a

duplicate? Or just one copy?
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MS. McPHERSON: I can get a duplicate.

CHATIRPERSON YOUNG: Okay, --

MS. McPHERSON: I have a duplicate at
another --

CHAIRPERSON YOUNG: -- well, do you want
to -- how should we do this, Mr. Sato? Do you
want, she can give you the copy that she's got.
And at some point you guys could take a look at
it, or we can then just rely upon the individual
CDO recipients to try to get whatever documents
they want before us identified at that time?

Would you like to do it that way?

MR. SATO: No. Now Mr. Thompson has
advised me that he believes that he thinks that we
have the document. So, I think let's —-- we'll
look at this, the documents that we have right
now. I think that it's still -- I can certainly
make an objection now to the documents based upon
the use of exhibit B. I prefer to wait to see
whether the documents are actually used, because I
think this is an example of one of those kitchen-
sink kinds of efforts to --

CHATIRPERSON YOUNG: All right.

MR. SATO: -—- introduce documents into

the administrative record. I think it's more
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useful to wait until we see whether any of the
documents --

CHATIRPERSON YOUNG: Okay.

MR. SATO: --— might actually be utilized
before we start talking about whether they're
relevant or should be submitted into evidence.

CHATIRPERSON YOUNG: Why don't we do
that.

BOARD MEMBER PRESS: Well, I think that
some of the designated parties have said that
they're going to incorporate them all in their
testimony. So, it may be, in order just to save
time and to move ahead, maybe there should be a
break in the proceedings for the prosecution team
to look as quickly as possible, to flip through
them and see if they really want to pull some out.
Because I think we're going to just be there again
when we get to the individual parties. It sounds
like it, am I right?

CHAIRPERSON YOUNG: Well, Ms. McPherson,
how many are there on here, 50, 60 or something?

MS. McPHERSON: No. It starts at number
141 to 250, a couple hundred.

CHAIRPERSON YOUNG: Couple hundred,

okay. Well, I think when we —-- let's -- I want to
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move through this and maybe we then can take a
break in the proceedings so we can deal with that
issue before the individual CDO hearings begin.
Okay. Is that fine? All right.

Any other designated party have any
objections or issues procedurally or evidentiary-
wise that they would like to raise with the Board
at this time? Yes, sir, 1029, come on up.

(Pause.)

NUMBER 1029: Board, Chair, we're number
1029. My first gquestion would be we've decided to
accept the settlement at the prior break, --

CHATIRPERSON YOUNG: Okay.

NUMBER 1029: -- and so my question 1is,
am I still allowed to present a -- not a CDO
defense, but some points as to the process?

CHAIRPERSON YOUNG: Repeat the last
part?

NUMBER 1029: And procedural issues. Am
I still allowed to raise some questions I had as
to procedure?

CHATIRPERSON YOUNG: Well, what I would
say, as an interested person, you could then
speak, because we will take your CDO slot out of

the process. But if you want to speak as an
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interested person, which is going to come up next,
you'd have a minute to do so.

NUMBER 1029: I'll wait for that minute.

CHATIRPERSON YOUNG: But then you have
heard the discussion before about the settlement
agreement and the proposed changes to it --

NUMBER 1029: Yes, sir.

CHATIRPERSON YOUNG: -— with the
reporting form, and that's acceptable to you?

NUMBER 1029: Yes.

CHAIRPERSON YOUNG: And you do agree to
sign that agreement?

NUMBER 1029: Yes.

CHAIRPERSON YOUNG: Okay. Well, okay,
let's remove that. Yes?

MR. RICHARDS: I would point out that if
any person who settles would be waiving their
opportunity to challenge the issuance of the -- T
mean the -- of the order approving the settlement.
I mean, if a person settles they have no ability
to challenge the provisions of the settlement
agreement by appealing to the State Board or
petitioning a court for review later.

NUMBER 1029: Let me clarify, if I may.

CHAIRPERSON YOUNG: Okay.
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My question here was if I

would be allowed perhaps the one minute Jjust to

comment on some of the procedural issues we've

had.

a closing public comments.

make some comments on
sign,
CHAIRPERSON

an opportunity in our

NUMBER 1029:

CHAIRPERSON

NUMBER 1029:

And with regards to the settlement,

perhaps
I would still like to

the agreement we're going to

if that's appropriate.

YOUNG: You're going to have
next session.

I understand that.
YOUNG : Okay.

So right now I need to

wait for the one minute for interested parties?

CHATIRPERSON YOUNG: You just need to
wait for that, so we can try to take care of
things orally, and not get sidetracked.

NUMBER 1029: Thank you.

CHATIRPERSON YOUNG: So, we'll take 1029,
then, off. Okay. Mr. Sato.

MR. SATO: I notified staff.

CHAIRPERSON YOUNG: Okay, good. All
right. Does anyone else wish to address the
Board? Ms. McPherson?

MS. McPHERSON: I will give i1t to Greg
Murphy. We had some objections to not being able
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to question and depose testimony from Roger
Briggs. And we had other issues with notice. And
the number of designated parties that did not
receive notice timely.

And one example where Jjust yesterday
they received something that was postmarked as of
the 12th, and the 12th was the deadline for them
to respond to the document, so --

BOARD MEMBER SHALLCROSS: Excuse me a
second. I thought you were only speaking for one
designated party.

MS. McPHERSON: Well, I am speaking for
that designated party. But I'm bringing up the
fact --

BOARD MEMBER SHALLCROSS: Okay, Jjust a
second. I'm —-

MS. McPHERSON: —-— that there were
others that also --

BOARD MEMBER SHALLCROSS: I understand
that, but I'm assuming her objection only goes to
the person she's representing.

CHATIRPERSON YOUNG: Yes.

BOARD MEMBER SHALLCROSS: So if
something happens to someone else, then they need

to bring that up.
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MR. RICHARDS: Yeah, at this proceeding
you are here only for the people you are
representing. You cannot speak for other --

MS. McPHERSON: Sure.

MR. RICHARDS: -- parties at all.

MS. McPHERSON: I understand that, thank
you. So, -—--

MR. RICHARDS: So you're —--

MS. McPHERSON: -- when I would speak on
something that would be something that someone
else would be also in agreement with, then they
should stand at the podium to make that same
argument?

MR. RICHARDS: No. They will have an
opportunity during the course of their hearing to
make whatever arguments they want to make.

MS. McPHERSON: I'm talking --

MR. RICHARDS: You are here —--

MS. McPHERSON: I'm talking about the
objections.

MR. RICHARDS: You are here only to
represent the people who have provided you with
their power of attorney to represent them.

MS. McPHERSON: Okay, I --

MR. RICHARDS: And you have no authority
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from others to speak for them.

MS. McPHERSON: Okay. So, in behalf of
the person that I'm representing, she did not get
a chance to depose Roger Briggs; and that is
something that I had brought up, and I'll bring
that up again.

Same thing with notices. She had
several times that she documented that she did not
receive notices. She brought her notice yesterday
that she just received.

None of the large documents from the
21lst of November were mailed out until this week.
The documents from December 1lst were not mailed
out until this week. And so she did not have a
chance to properly prepare for her hearing. And
she wanted to raise that concern and objection.

And then, of course, there is the Water
Board's use of email instead of the mail; and
there was a lot of inconsistencies there for her,
as well. So I'm just bringing that up. And I
understand that I'm only speaking for myself. And
if others had that same problem, that would be
their --

CHATIRPERSON YOUNG: It's their burden to

come up and share it with you.
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MS. McPHERSON: Yeah.

CHAIRPERSON YOUNG: Now, and you're
representing who, again? Excuse me.

MS. McPHERSON: Laurie McCombs.

CHAIRPERSON YOUNG: Does she get email?
Does she have email access?

MS. McPHERSON: Only at work. Only at
work. And it was set up in the beginning where
they wrote down their email -- she wrote down her
email address, but that did not necessarily mean
that she expected service that way. It was just,
you know, you write down your phone number on the
form and you write down your email. It didn't
necessarily indicate that she wanted to get
service by email or electronically.

CHATIRPERSON YOUNG: Okay.

MS. McPHERSON: So, you know, --

CHAIRPERSON YOUNG: Now, the issue of
Mr. Briggs' deposition. Did she specifically want
to take his deposition?

MS. McPHERSON: Yes. There are a number
of people who did, and she was one of them. And
unfortunately, the request was for about in
September. And there was some discussion about it

with others. And there was not a notification to
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the other designated parties this was taking
place.

And so on the 27th of September there
was a request by a few parties, and they added
"and others" to it. And she thought she was part
of that. And many others, too, I suppose.

But when it did finally take place,
there was no notification and there was no real
coordination to get that testimony. And so she's
requesting that she have that opportunity to
depose and have Mr. Briggs present at the hearing.

CHAIRPERSON YOUNG: His transcript is
posted on the website. Is she aware of that?

MS. McPHERSON: The transcript was done
by an amateur. There was not an attorney
representing those people who took that
deposition. The questions and the documents that
she wanted to question him about were not part of
that. And it was very very limited.

CHATIRPERSON YOUNG: Wait, wait, wait,
the transcript that I reviewed was done by a
certified court reporter.

MS. McPHERSON: A court reporter, but
there was not an attorney that was representing --

CHAIRPERSON YOUNG: Well, but, see
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people -- you don't have to have an attorney
represent you.

MS. McPHERSON: Of course not.

CHATIRPERSON YOUNG: That's everyone's
choice in this matter, to be represented or not be
represented.

MS. McPHERSON: Well, she wasn't
notified that that was taking place. And she was
not able to be there to ask the questions or have
those gquestions asked. Those were very limited in
the interest of one person's hearing. It was —-

CHAIRPERSON YOUNG: Well, there was more
than one person asking questions. I think Mr.
Shipe asked a number of gquestions.

MS. McPHERSON: I know there were two
people —--

CHATIRPERSON YOUNG: I think even Mr.
Moylan asked questions. And there might have been
--— I think Mr. Payne was there, also, if I'm not
mistaken.

UNIDENTIFIED SPEAKER: He didn't ask any
questions.

CHAIRPERSON YOUNG: He didn't ask any
questions. Okay.

MS. McPHERSON: No. The people
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officially there --

CHATIRPERSON YOUNG: I've read the
transcript. And I'm aware of how the judge ruled
yesterday on this issue in Superior Court. Is
there really anything that Mr. Briggs could bring
to bear on the issues that we've identified in
this case that only he can provide?

MS. McPHERSON: I believe that there is.

CHATIRPERSON YOUNG: And what are they?
If you were to give me an offer of proof of what
you think only he could bring to bear on this,
what --

MS. McPHERSON: There are several
letters that he wrote where he indicated that only
new discharges were prohibited. And that the
intent was to keep people from moving in the
moratorium zone.

And there was a letter that states that,
and it's very confusing because it was written in
2002. And so that's one document that we would
want to ask him about. We would want to ask him
about several others where it seems to be the
indication that the prohibition zone was set up to
prohibit future discharges, and not to come after

individuals now without an opportunity for
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challenge.

CHATIRPERSON YOUNG: Well, the
prohibition zone and its validity or nonvalidity,
if you want to describe it that way, is not an
issue we're dealing with.

I tried to go through that early on in
this proceeding this morning so that you would --

MS. McPHERSON: But it is --

CHAIRPERSON YOUNG: -—-know. Some people
may feel there are issues that are important to
them. And the Board's not going to entertain
testimony or discussion of those things. That's
one of them.

Now you can discuss this with the State
Water Board or Superior Court if you think that
we're making a mistake. But, i1it's not relevant to
what we're doing.

As far as letter that may have been
signed by Mr. Briggs, Jjust because the head of an
agency signs a letter does not mean that that is
the only individual that has knowledge or
information about what went into putting the
letter together.

I don't know that just because he signed

a letter back in 2002 that you have to take his
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deposition over it.

And the judge yesterday -—--

MS. McPHERSON: The opportunity to take
the deposition is what we're challenging. There
should have been an opportunity to take that
deposition. And the case wasn't filed, refiled
until September 8th. And then we came about the
17th or the 19th of September with a request. And
we followed that through. And there wasn't the
coordination or the communication from the Board,
from the Board Staff that this was going to
happen.

And so the only people that were
notified were the ones that happened to have a
conversation or relationship with Matt Thompson,
or the prosecution. And -- or Michael Thomas, I
think it was. And get this thing set up. The
rest of them were completely left out in the cold.
And for 45 people to end up with none of them
knowing that this was available to them is what
the problem is.

CHATIRPERSON YOUNG: Okay.

Unfortunately, if you don't have a lawyer helping
you, some of these things may not become apparent.

I mean the Board, itself, is not responsible for
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setting up Mr. Briggs' deposition. That's not our
doing. Okay.

There were notices that were sent out
and discussions made by Mr. Briggs that he was
going to be taking a sabbatical. Somehow Mr.
Shipe was aware that this was taking place. Any
of the 45 designated parties, including the CSD,
could have noticed his deposition at any time that
they wanted to.

But you're saying that each party was
supposed to sit back and someone was going to kind
of feed them the information that this was taking
place. You know what, in a Superior Court
proceeding that would happen, or an administrative
proceeding. It's different --

MS. McPHERSON: But these people have
been assured that the --

CHAIRPERSON YOUNG: They could have
noticed the deposition on their own. They could
have been proactive and not reactive.

MS. McPHERSON: They were proactive.
They did send out an email. They did not have it
responded to. It was responded to Rob Shipe. And
then that did not go out to the rest of the

people.
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CHAIRPERSON YOUNG: Okay. Well, your
objection's noted about Mr. Briggs and his
deposition. Yes? Do you want to respond, Mr.
Sato, about each of her objections? Or if you
want to respond just to the Roger Briggs'
component of this, please do.

MR. SATO: Well, it's clear on the
record that there is a long period of time in
which anybody who is interested in taking Mr.
Briggs' deposition, could have. And for whatever
reason, people did not. There was a belated
attempt by some people to notice the depositions.
We moved to quash that notice. It was granted by
the Chair and this Board. And I believe upheld
now by the Superior Court.

So, —-- I haven't been at the
proceedings, but it is like, you know, we went
through this process. The opportunity for
deposition has come and gone. Mr. Briggs is not
here. I think we ought to move on.

CHATIRPERSON YOUNG: Thank you. Your
objection's noted for that.

Let's get to the next one, and this was
about notices that Ms. McCombs has not received,

or not received timely or what?

PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140

MS. McPHERSON: Those and other notices
that she did not receive timely. Most recently is
the December 1lst notices, the notices that are
posted on the website, but not mailed. And that
was a 44-page document that pretty much was the
rebuttal document to the submittals. There was
this limited amount of time to respond to that.
And by the time she received it, that response
time was over.

And then again, on the documents, the
documents that were objected to were posted, were
not mailed out. And finally they did mail it out.
I sent complaints about that, and they did finally
mail it out. I believe they mailed it on the, it
was postmarked the 12th, and that's the day that
they had to respond by. And so they missed that
deadline.

So, -—--

CHAIRPERSON YOUNG: Excuse me, and
you're referring to the prosecution team's
objection to the CSD's documents?

MS. McPHERSON: Yeah, we were assuming
that they were all the documents. We didn't know
that they had lost the disk. So we were assuming

that we needed to look at that.
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CHATIRPERSON YOUNG: Well, the disk,
though, is your --

MS. McPHERSON: The CSD's documents are
also documents that the designated parties have,
from the very beginning have said they would be
relying on, rather than submitting their own
complete sets. And so we consolidated all the
documents to make that easier for not just the
designated parties, but also for the prosecution,
to have all the documents in one place. And then
the designated parties could then go through, pick
the documents that were most relevant to their
testimony.

CHATIRPERSON YOUNG: Okay, well, is Ms.
McCombs or you ready to tell us about the
documents that we have ruled inadmissible at this
point? Is there -- I'll give you an opportunity
to tell us why those documents are relevant and
important.

MS. McPHERSON: Well, when you look at
the number of documents that are there, and I
don't think that there was time to really look and
see if that was -- we did note that one document
we wanted to use is still there among the hundreds

that have been tossed.
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CHATIRPERSON YOUNG: See, —-

MS. McPHERSON: And that's good news,
but --

CHAIRPERSON YOUNG: -- my sense is about
this that if you're going to put on a case or
defend a case, and you're going to rely on
documents, that you're really going to know which
ones you want, you know. You've identified them,
and you know that you're going to be ready at any
point when you see an objection to that document
that you're ready to step forward and say, wait a
minute, I want it in; this is why it's important.

MS. McPHERSON: Um-hum.

CHAIRPERSON YOUNG: I know there's a lot
of documents, but those were created by the CSD
and some of the designated parties. They created
that; they created the burden for themselves
instead of maybe paring it down to what they
really intend to use and go forward with.

BOARD MEMBER SHALLCROSS: Maybe Ms.
McPherson can identify the documents that her
client would like to comment on that were objected
to.

MS. McPHERSON: Yeah. There are some

documents that --
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documents we're talking about that your client is

going to be relying on for her case.

MS. McPHERSON: Oh, okay.

CHAIRPERSON YOUNG: Or that were

objected to.

BOARD MEMBER SHALLCROSS:

objected to, right.

CHAIRPERSON YOUNG: Yeah.

BOARD MEMBER SHALLCROSS:

what we're talking about.

That were

Sure, that's

CHATIRPERSON YOUNG: One way to deal with

it is just to wait and see --

BOARD MEMBER SHALLCROSS:

CHAIRPERSON YOUNG: -

Okay.

during your

presentation of her CDO, and you can tell us, we

want to use this document.

MS. McPHERSON: Okay.

CHAIRPERSON YOUNG: We'll deal with it

at that point.

MS. McPHERSON: Okay,

CHAIRPERSON YOUNG: Now,

that's fine.

you made a

comment about not having an adequate time to

properly prepare.

MR. RICHARDS: Mr. Chairman.
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CHATIRPERSON YOUNG: Yes.

MR. RICHARDS: I think there's -- the
notice that was dated October 1l6th, revised notice
of public hearing, addresses this. And it set up
a protocol whereby this is the document, this is
the notice that set up the protocol whereby the
designated parties' responses to the prosecution's
case were to be filed by November 15th.

The prosecution was required to file any
rebuttal including any evidence included in its
rebuttal by Friday, December 1lst. Designated
parties were entitled to submit written responses
to the comments filed by the interested persons on
November 15th by December 1st.

And that is all. There's no provision
in that notice for designated parties to respond
to the rebuttal prepared by the prosecution team.
And, in fact, that's a fairly common practice.

The prosecution team presents its case; the
respondents respond; then the prosecution team
provides rebuttal. And that sets up the issues
that are going to be addressed in the hearing.

And that is the protocol that was
established in the notice dated October 16th; and

that is the protocol that we have followed.
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CHAIRPERSON YOUNG: All right. Well,

then allowing the designated parties to bring up

any document issues they have when they're putting

on their cases would be the appropriate --

MR. RICHARDS: That would be the
appropriate time to --

CHATIRPERSON YOUNG: Okay.

MR. RICHARDS: -— address the document,
the admissibility of documents, is when they put
on their cases.

CHATIRPERSON YOUNG: Okay.

MR. RICHARDS: The fact that wvarious
people have not received, you know, the wvarious
exchanges of documents that have happened
subsequent to these dates is not --

CHAIRPERSON YOUNG: Doesn't wviolate
any --

MR. RICHARDS: —-— doesn't violate the
protocol that was established.

CHAIRPERSON YOUNG: Okay. One last
thing.

MR. MURPHY: Mr. Chairman, --

CHATIRPERSON YOUNG: Yes.

MR. MURPHY: -— if I may, while it

doesn't violate the protocol, the fact that if I
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understand the situation correctly, and forgive me
if I don't, but the fact that the rebuttal
argument by Mr. Sato was mailed on December 12th,
meaning that the soonest it could be received by
the individual designated parties, those without
access to the computer, would have been the 13th,
would have left them with only one day to prepare
their verbal responses to that rebuttal for
presentation today.

I tend to have a problem with
unrepresented parties without access to computer
having only one day to prepare those verbal
rebuttals. But obviously ultimately the decision
is yours.

CHAIRPERSON YOUNG: Well, and I can
appreciate that. I'm not insensitive, you know,
to that fact, and that's why I would allow them to
go ahead while they do their individual cases,
even if we could rule something to be
inadmissible, I'll hear the argument about it and
then decide whether it should come in or not. And
give Mr. Sato a chance to respond to that. Kind
of deal with it at that point.

MR. MURPHY: Thank you, sir.

CHAIRPERSON YOUNG: All right. You
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mentioned, Ms. McPherson, that Ms. McCombs did not
have adequate time to properly prepare. Was that
to properly prepare after getting kind of the late
receipt of the rebuttal of what documents were
going to be objected to? Or just in general?

MS. McPHERSON: I would say that the way
the continuance of the hearing from the 28th of
April proceeded, there was an exchange of five
questions and how to proceed. And then that went
back and forth.

And there was some thought that, by
hopeful as it might have been, that you might have
decided to proceed by, or the prosecution, by
dismissing the whole thing and starting over. And
starting over might have meant picking new
defendants or changing the whole process.

And so actually for the party, it
started at September 8th. So September 8th is
where it started. And then the opportunity to
depose witnesses and to organize for this made it
very difficult to prepare a case.

CHAIRPERSON YOUNG: Well, as I recall in
May or June, or I think when we had our status
conference the first meeting after April, is when

the Board had said that we're going to keep the
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same 45 people; staff had said they're going to
keep the same 45 people. And that their
submissions, even for the April 28th hearing,
would still be admissible and usable.

So I think it was quite clear who the
people were. There was no intent at all, or
effort to try to change the defendants in this.
You know, once September 1lst came around, if
that's the date that you want to use, there was
September, October, November and December. I
don't know when did Mr. Briggs leave, but there
was time beginning in September for people to
collectively decide, you know, we're going to
prepare and take Mr. Briggs' deposition.

So, there's always going to be somebody
that feels that they need more time. And I think
that the issues in these matters are pretty
straightforward, even though there's a tendency to
try to make them appear to be more complex and
complicated. Can you tell me what more time would
be needed to adequate prepare? What would really
need to be done?

MS. McPHERSON: Well, there are a few
things that were a disconnect and could have been

done differently. Mr. Sato, himself, said in his
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last correspondence that if there had been more
time, and the designated parties could have been
able to work together, and even be notified, that
they could have reached a settlement.

The same thing is true for some of the
information that came out about getting testimony
and putting together a case. The more time, I
think, had to do with the disconnect that my party
had in seeing what was going on and working
together. It was very difficult.

And so I think that her complaint
probably goes more to the inability to access the
procedures and the system and work her way through
that, short of hiring an attorney.

And these proceedings have always been
kind of -- these proceedings have been said to be
kind of straightforward, not so complicated, but I
can tell you for individuals this is not the right
method to go about dealing with this kind of an
enforcement action. Because they're not equipped
to deal with the legal. I'm not equipped to do
that, and I do better than some of the others.

It's very confusing. This person has a
pile of papers in her house and had no clue what

they meant. And so it was very difficult.
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CHAIRPERSON YOUNG: Well, okay, your
objection is noted.

MS. McPHERSON: Okay.

CHATIRPERSON YOUNG: We're going to move
on. And unfortunately, some people may never have
enough time to adequately prepare under certain
circumstances, but we've got to move forward.

I think there have been so many months
that have passed since people were aware of what
was happening and what they needed to do, that
there is a requirement, an obligation on their
behalf to step up and get assistance, you know,
coordinate. Or maybe collectively hire a lawyer
to help them. So, all right.

We're going to move on now to the item
number -- yeah, okay, excuse me. Mr. Martyn.

MR. MARTYN: I believe that we're
discussing procedural process at this particular
time, 1s that correct?

My name is Alan Martyn. The Chairman
knows, I presumed everybody else did, too.

Mr. Chairman, I would like to
corroborate Mrs. McPherson's testimony regarding
the issuance of data, you know, from the water

quality control panel, you know, the Board.
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CHATIRPERSON YOUNG: Okay.

MR. MARTYN: And I have here as evidence
a copy of the order refuting, you know, that is
dated December 11th. So if you need prima facie
evidence of what she is testifying to, it's right
here for all the Board Members to see.

I received it December the 12th. So I
get 50 pages, you know, to respond to one day, you
know, before I'm due here before you.

Now, 1f you think that that's adequate
time or that we need more time, we definitely do
need more time, Mr. Chairman. We cannot mount a
defense to all this data here, you know, within a
24-hour period. It's not right. It's not legal.
It's not fair. It's not constitutional.

And when I look at all these documents,
which would, you know, require a Philadelphia
lawyer, you know, to try and interpret and read;
you know, your objections to all the data, an